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U.S. Customs Service 
Treasury Decisions 


(T.D. 90-64) 


CANCELLATION WITH PREJUDICE OF INDIVIDUAL CUS. 
TOMS BROKER’S LICENSE NO. 5201 ISSUED TO VINCENT J. 
MALLON 


AGENCY: U.S. Customs Service, ‘Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that the Commissioner of Cus- 
toms on July 18, 1990, pursuant to section 641, Tariff Act of 1930, 
as amended (19 U.S.C. 1641), and section 111.51(b) of the Customs 
Regulations, as amended (19 CFR 111.51(b)), cancelled with 
prejudice the individual Customs broker’s license No. 5201 issued to 
Vincent J. Mallon. 


Dated: July 30, 1990. 
WILLIAM LUEBKERT, 
Acting Director, 
Office of Trade Operations. 


(Published in the Federal Register, August 7, 1990 (55 FR 32168)] 





(T.D. 90-65) 


REVOCATION OF CUSTOMS BROKER’S PERMIT NO. 14032 
ISSUED TO MILTON SNEDEKER CORPORATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that the Customs broker permit 
number 14032, issued to the Milton Snedeker Corporation, to con- 
duct Customs business in the Norfolk, Virginia District, has been 
revoked by operation of law pursuant to section 641(cX3), Tariff Act 
of 1930, as amended (19 U.S.C. 1641(c(3)), for failure to employ, for 
a continuous period of 180 days at least one validly licensed individ- 
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ual to exercise responsible supervision and control over its Customs 
business in that district. Such revocation was effective the close of 
business on June 27, 1990. 


Dated: August 1, 1990. 
WILLIAM LUEBKERT, 
Acting Director, 
Office of Trade Operations. 


[Published in the Federal Register, August 9, 1990 (55 FR 32557)) 


(T.D. 90-66) 
FOREIGN CURRENCIES 
Datty Rates ror CountRIES Not ON QUARTERLY List ror JULY 1990 
The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 
5151, has certified buying rates for the dates and foreign currencies L 
shown below. The rates of exchange, based on these buying rates, 
are published for the information and use of Customs officers and 


others concerned pursuant to Part 159, Subpart C, Customs Regula- 
tions (19 CFR 159, Subpart C). 


Holiday: Wednesday, July 4, 1990. 


Greece drachma: 


EE EE io eck raha atest Gas nanwieneauecwaaeoranetts $0.006161 
NTR chs cova arrange llvieG hacer atal Siatillnlelaxe iacaralerooiase iatele cin .006180 
SPIN RIND oscars ee eee EN TR ee ote nse lei ai Cae ranera eels .006192 
NN oc (Sarctdl aaa cris cna bEainG Mane na wilenimueaniene .006165 
RNIN coo la tcl tela a tivainreed aaa Senin aca aara gaa win ates .006192 
See AMIN 5 51042" si3 ia van sete Catal I Rate sla OS aware .006203 
RE NNN oo os Saisie a iralacindela eis storaiesipralwulleiniesinels aceleleiae .006173 
MD sivica Ce titea nines coe esa en maa oe e ene .006150 
INI Sooo. oN cE vies aise e ee welaceliellotnatat oie va'se'slels .006211 
SR 55s wig srviato dnl aback eon Was asiewemameranobeenes .006184 
ERIN cciire camer ber erates sia couneeemeetds .006190 
MID 20 ares inle-d lard Rares de ciasd ina ain marewweoes¢ .006211 
NN 3.5015) 00a ig dishare a/s-sisieiate as alevarale wre oeiacra sere .006209 
PRMD feast Oi PRs FSi he Skee @ WaT Oa TION Rs .006231 
EIR os chile sis lob top dt ctne snes ome waaiaa alae ees .006274 
EN 55 5.5 arg Wis Wn Baie SAB SK et0ca WATE Vins, osslniniw vis .006297 
SME cc crc it a. xsi ss< ties ins Sve ss sers/nkaxe breitia's poate oie By aie .006297 
MMIII 8. 3 nies cc oswaosd csi Palsis omitie ais ane diodiele aoa ans .006279 
NE 6. 2's coon ele exces ci ckeslein sta Use bnoees .006311 
RUIN 6056 655is sinidrarw al vnele daweewcees 4 ore cls Sap ee aieuNes .006329 


Reaiinis lniatsisiale siete iesio nines insta laig afoleie ete ain .006337 





South Korea won: 


July 2, 1990 
July 3, 1990 


July 9, 1990 

July 10, 1990 
July 11, 1990 
July 12, 1990 
July 13, 1990 
July 16, 1990 
July 17, 1990 
July 18, 1990 
July 19, 1990 
July 20, 1990 
July 23, 1990 
July 24, 1990 
July 25, 1990 


July 30, 1990 


July 9, 1990 

July 10, 1990 
July 11, 1990 
July 12, 1990 
July 13, 1990 
July 16, 1990 
July 17, 1990 
July 18, 1990 
July 19, 1990 
July 20, 1990 
July 23, 1990 
July 24, 1990 
July 25, 1990 
July 26, 1990 
July 27, 1990 
July 30, 1990 
July 31, 1990 


(LIQ-03-01 S:NISD CIE) 
Dated: August 6, 1990. 





U.S. CUSTOMS SERVICE 


CATHERINE A. CHUIPEK, 
Acting Chief, 
Customs Information Exchange. 
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ForEIGN CuRRENCIES—Daily rates for countries not on quarterly list 
for July 1990 (continued): 
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(T.D. 90-67) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATE FOR JULY 1990 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to 31 U.S.C. 5151, and reflect variances of 5 per cen- 
tum or more from the quarterly rate published in Treasury Deci- 
sion 90-53 for the following countries. Therefore, as to entries cov- 
ering merchandise exported on the dates listed, whenever it is nec- 
essary for Customs purposes to convert such currency into currency 
of the United States, conversion shall be at the following rates. 


Holiday: Wednesday, July 4, 1990. 


Thailand baht (tical): 


EN RERUN 0, <crerecoe aio ortibiase obiscedieietave om ios eine Dee Te Ee N/A 
SNR MINN S65 fa ca. casas cha cess bs Siete: elvis To. svaioiannieiaiale aaeiee Beas N/A 


United Kingdom pound: 
NS ID ok sas an ae Sloe pioieiecn civ wareweaa eure heawelsinar $1.860000 


(LIQ-03-01 S:NISD CIE) 
Dated: August 6, 1990. 
CATHERINE A. CHUIPEK, | 
Acting Chief, 
Customs Information Exchange. 








U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 7, 1990. 
The following are abstracts of unpublished rulings recently issued 
by the U.S. Customs Service. The abstracts are set forth to provide 
interested parties with general information regarding the types of 
issues currently being addressed by the U.S. Customs Service. By 
their inclusion herein, the rulings abstracted shall not be consid- 
ered “published in the Customs Bulletin,” within the meaning of 
section 177.10 of the Customs Regulations (19 CFR 177.10), nor do 
such abstracts establish a uniform practice. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 90-93) 
Abstracts of Unpublished Customs Service Decisions 


Commonity CLASSIFICATION 


C.S.D. 90-93(1)}--Commodity: Athletic supporter. The article is a 
textile athletic supporter packaged with a protective cup, and an 
athletic supporter packaged separately. The cup is plastic with a 
rubber-like cushioned edge. Classification: The athletic supporter 
and athletic supporter with protective cup are classified under 
subheading 6212.90.0030, HTSUSA, textile category 659, as bras- 
sieres, girdles, corsets, braces, suspenders, garters and similar ar- 
ticles and parts thereof, whether or not knitted or crocheted, oth- 
er, of man-made fibers or man-made fibers and rubber or plastics. 
Document: HQ 086505, dated April 12, 1990. 


C.S.D. 90-23(2)—Commodity: Car shelters. The merchandise is a 
tent-like structure, constructed of electrostatically galvanized 
steel tubing, a woven polyolefin material covering, and lacing of 

unspecified materials for holding the covering to the tubes. The 

polyolefin coverings are coated with plastics. Classification: Sam- 
ples 1 or 2 of the shelters are classified under subheading 
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6306.22.9000, HTSUSA, textile category 669, as tarpaulins, aw- 
nings and sunblinds, tents, sails for boats, sailboards or landcraft, 
camping goods, tents, of synthetic fibers, other. Samples 3 or 4 of 
the shelters are classified under subheading 3926.90.9050, 
HTSUSA, as other articles of plastics and articles of other mater- 
ials of headings 3901 to 3914, other * * * NYRL 842147 of June 
15, 1989, is modified. Document: HQ 086548, dated April 12, 
1990. 


C.S.D. 90-93(3)—Commodity: Children’s dress-up articles. Various 


items of apparel imported in bulk. The items include scarves, 
skirts, veils, capes, plastic flower pins, plastic beads, and hats. 
The items will be combined and packaged (one of each) in the 
USS. as a set of dress-up articles sold as a mix and match costume 
collection. Classification: The knit nylon tricot scarf is classifia- 
ble under subheading 6002.20.6000, HTSUSA, as other knitted or 
crocheted fabric, other, of a width not exceeding 30 centimeters, 
of man-made fibers. The woven polyester skirt is classifiable 
under subheading 6204.53.3020, HTSUSA, as women’s or girls’ 
skirts and divided skirts, of synthetic fibers, other, other, girls’. 
The reversible nylon tulle skirt, the woven lame scarf, the poly- 
ester veil with headband, the lace cape and woven polyester cape 
are classifiable under subheading 6214.30.0000, HTSUSA, as 
shawls, scarves, mufflers, mantillas, veils and the like, of synthet- 
ic fibers. Document: HQ 086672, dated June 22, 1990. 


C.S.D. 90-93(4)—Commodity: Fiber optic cable. The applicability of 


subheading 9802.00.80, HTSUSA, to fiber optic cable from Cana- 
da. U.S.-origin acrylate coated optical fiber and coated corrugated 
steel tape is exported to Canada for assembly operations with cer- 
tain Canadian-origin components and a few materials sourced 
from third countries. Classification: The U.S. components do not 
lose their physical identity in the assembly operation, and are 
not advanced in value or improved in condition except by assem- 
bly operations and operations incidental thereto. Allowances in 
duty may be made under subheading 9802.00.80, HTSUSA. The 
cable is classifiable in subheading 8544.70.00, HTSUSA. Docu- 
ment: HQ 555544, dated May 1, 1990. 


C.S.D. 90-93(5)—Commodity: Fibrillation. The definition of the term 


“fibrillated” when used in connection with imported cordage 
products. “Fibrillation” defines the process of splitting uniaxially 
oriented films into separate fibrils. Heading 5607, HTSUSA. Doc- 
ument: HQ 083629, dated March 26, 1990. 


C.S.D. 90-93(6)—Commodity: Towels. Four samples of bleached, 100 





percent cotton, herringbone twill weave towels used for washing 
and wiping dishes in restaurants and other commercial institu- 
tions. Classification: The towels are classifiable in subheading 
6302.91.0045, HTSUSA, under the provision for kitchen linen, 
other, of cotton, other, towels, other, dish. Document: HQ 086811, 
dated July 12, 1990. 








U.S. Customs Service 
Proposed Rulemaking 


19 CFR Parts 10, 18, 125, 171, and 172 
RIN: 1515-AA91 


DELEGATION OF AUTHORITY TO DECIDE PENALTIES AND 
LIQUIDATED DAMAGES CASES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations by increasing the authority of Customs field officers to act 
on certain supplemental petitions for relief in administrative cases 
involving penalties and forfeitures, or claims for liquidated dam- 
ages, incurred for violations of the customs or navigation laws and 
regulations. The document also proposes the delegation of addition- 
al authority to Customs field officers regarding petitions and sup- 
plemental petitions on penalties and forfeitures incurred under sec- 
tion 592, Tariff Act of 1930, as amended (19 U.S.C. 1592). It is ex- 
pected that this proposed delegation of increased authority to 
district directors will result in more expeditious processing of less 
complex cases, thereby benefiting the importing and traveling pub- 
lic. The authority to act beyond the increased limits of authority 
delegated to field officers would be retained by the Commissioner of 
Customs, insofar as it has been delegated by the Secretary of the 
Treasury. 


DATE: Comments must be received on or before October 9, 1990. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
and inspected at the Regulations and Disclosure Law Branch, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Room 2119, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Sandra L. Gethers, 
Penalties Branch, (202 566-8317). 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 618, Tariff Act of 1930, as amended (19 U.S.C. 
1618), the Secretary of the Treasury is empowered to mitigate or re- 
mit fines, penalties, or forfeitures that are incurred under the cus- 
toms or navigation laws. Section 623(c), Tariff Act of 1930 (19 U.S.C. 
1623(c)), authorizes the Secretary to cancel any charge made 
against a bond for breach of any condition of the bond, upon pay- 
ment of a lesser amount of penalty or upon such other terms and 
conditions as the Secretary may deem advisable. With certain stat- 
ed exceptions, by paragraph 1(h) of Treasury Department Order No. 
165, Revised (T.D. 53654), the Secretary delegated authority to the 
Commissioner of Customs to act on all cases where the claim for liq- 
uidated damages, fine or penalty (including the forfeiture) is not in 
excess of $100,000. This order granted full mitigation authority to 
the Commissioner for specifically listed violations, including all liq- 
uidated damages claims. 

Customs continually monitors its efforts to efficiently and expedi- 
tiously process penalties, seizures and liquidated damages cases. 
Delegation of certain responsibilities to the field and lessening the 
case load at Customs Headquarters has proven sucvessful in the 
past as a means of decreasing Customs case handling time. 

By Treasury Decision 85-25 (50 FR 7336) published on February 
22, 1985, Customs amended §§ 171.21 and 172.21 to increase the au- 
thority of district directors to act on petitions for relief in adminis- 
trative cases involving penalties, forfeitures or claims for liquidated 
damages. With the exception of penalties arising under section 
1592, district directors were delegated initial authority not only to 
mitigate or remit fines, penalties, and forfeitures, but also authority 
to cancel any claims for liquidated damages arising from breaches 
of the terms or conditions of any bond, under sections 171.21 and 
172.21, Customs Regulations (19 CFR 171.21, 172.21), respectively, 
when the total amount does not exceed $100,000. 

When Treasury Decision 85-25 was issued, certain other provi- 
sions of the regulations dealing with specific liquidated 
claims were not similarly amended to increase the authority dele- 
gated to district directors. Accordingly, it is now proposed to amend 
certain sections of Part 10, Part 18, and Part 125, Customs Regula- 
tions (19 CFR Parts 10, 18, and 125) which provide a limit of 
$50,000 or less for liquidated damages. The proposed amendments 
to the regulations would replace those limits with $100,000 as the 
appropriate limit for cases to be decided by Customs field offices. 


1592 Cases 


Regarding the remission of fines, penalties or forfeitures incurred 
under 19 U.S.C. 1592, district directors have been granted the au- 
thority by Customs to mitigate or remit when the total amount of 
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those fines, penalties or forfeitures does not exceed $25,000. Trea- 
sury Decision 85-25 did not change this amount so § 171.21 still pro- 
vides for the $25,000 limitation in § 1592 cases. 

Customs now believes that Customs field officers are fully quali- 
fied to make decision on petitions in cases involving § 1592 penalty 
assessments of $50,000 or less. Customs bases this view on the de- 
gree of training that field officers have received and the overall im- 
provement in the Fines Penalties and Forfeiture (FPF) program. 


SUPPLEMENTAL PETITIONS 


Pursuant to §§ 171.33 and 172.33 (19 CFR 171.33, 172.33), region- 
al commissioners of Customs are currently empowered to consider 
supplemental petitions for relief in all cases acted upon by district 
directors, including cases arising under 19 U.S.C. 1592 when the to- 
tal amount does not exceed $25,000, and supplemental petitions for 
relief arising from claims for liquidated damages when the total 
amount does not exceed $50,000. Except for penalty cases arising 
under § 1592, this document proposes to increase the field jurisdic- 
tion over supplemental petitions in both penalty cases and claims 
for liquidated damages, in §§ 171.33 and 172.33, respectively, to 
$100,000. For penalty cases incurred under § 1592, the document 
proposes to increase the authority of field officers to make decisions 
on supplemental petitions for relief when the amount does not ex- 
ceed $50,000. 

Headquarters jurisdiction over these supplemental petitions no 
longer is needed to maintain oversight of field operations, since the 
same functional responsibilities can be accomplished through the 
Automated Commercial System (ACS) and the FPF module that has 
been implemented therein, as well as through TECS II. Since the 
time of the last delegation to the field, there has been an increase 
in monitoring of field personnel by Headquarters, most notably il- 
lustrated through the creation of a Fines, Penalties, and Forfeiture 
Branch in the Office of Trade Operations at Headquarters, which 
serves this very purpose. Moreover, as was promised in connection 
with the delegation granted under T.D. 85-25, there has been exten- 
sive training of FPF personnel in field offices. 


CERTAIN LIQUIDATED DAMAGE CLAIMS 


For certain liquidated damages claims the district director is giv- 
en full authority to act upon the claim, without regard to the 
amount of the claim. These claims, which include most notably the 
failure to file timely entry summaries, are outlined in § 172.22, Cus- 
toms Regulations (19 CFR 172.22). This document proposes to add a 
new subsection (e) to § 172.22 that would include cases arising 
under section 18.2(c\2), Customs Regulations (19 CFR 18.2(cX2)), for 
merchandise traveling under bond. Non-compliance with the time 
limits described therein generally results in the assessment of a 
claim for liquidated damages. The district director is delegated au- 
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thority to handle these cases, regardless of amount, in accordance 
with guidelines published by the Commissioner of Customs. 


BROKER PENALTIES 


This document also proposes to amend § 171.21 to specifically set 
forth an exception to the $100,000 delegation of authority to the 
field to mitigate penalties. The document proposes that the district 
directors may mitigate penalties incurred under the provisions of 
§ 641(bX6) or § 641(dX1), Tariff Act of 1930, as amended (19 U.S.C. 
1641(bX6) and 1641(dX1)) and assessed under §641(d\2XA) (19 
U.S.C. 1641(d\(2XA)) when the total amount of penalties does not ex- 
ceed $10,000. Authority to review supplemental petitions would lie 
with the Regional Commissioner for penalties which do not exceed 
$10,000, pursuant to a proposed amendment to § 171.33. Broker 
penalties over $10,000 are mitigated by the Director, Regulatory 
Procedures and Penalties Division. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations and Disclosure 
Law Branch, Room 2119, U.S. Customs Service Headquarters, 1301 
Constitution Avenue, NW., Washington, D.C. 


REGULATORY FLExiBILiry Act 


Although this document is being issued with notice for public 
comment, it is not subject to the notice and public procedure re- 
quirements of 5 U.S.C. 553, because it relates to agency manage- 
ment and organizatio1.. Accordingly, this document is not subject to 
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq). 


EXeEcuTIvE OrpeErR 12291 


Because this document is related to agency organization and 
management it is not subject to E.O. 12291. 


DraFTING INFORMATION 


The principal author of this document was Earl Martin, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices participated in its development. 


List or SuBJECTS 


19 CFR Part 10 
Customs duties and inspection; Imports. 
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19 CFR Part 18 
Customs duties and inspection; Bonded shipments. 


19 CFR Part 125 
Customs duties and inspection; Delivery and receipt. 


19 CFR Part 171 
Customs duties and inspection; Administrative practice and pro- 
cedures; Penalties; Seizures and forfeitures. 


19 CFR Part 172 
Customs duties and inspection; Administrative practice and pro- 
cedures; Liquidated damages. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


Accordingly, it is proposed to amend Parts 10, 18, 125, 171, and 
172, Customs Regulations (19 CFR Parts 10, 18, 125, 171, and 172) 
as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. The general authority citation for Part 10 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624; 
* */” * * * * * 


2. In §10.3%e), remove the word “regulation” in the first 
sentence and add, in its place, the word “paragraph”, and in the 
second sentence remove the amount “$50,000” and add, in its place, 
$100,000”. 


PART 18—TRANSPORTATION IN BOND AND MERCHANDISE 
IN TRANSIT 


1. The general authority for Part 18 and relevant specific authori- 
ty continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States), 1551, 1552, 1553, 
1a * °° 
§ 18.8 also issued under 19 U.S.C. 1623; 
* a * ad *« * 
2. In § 18.8(d) remove the amount “$50,000” and add, in its place, 
“$100,000”. 


PART 125—CARTAGE AND LIGHTERAGE OF MERCHANDISE 


1. All authority citations set forth at the end of the individual sec- 
tions of Part 125 are removed and the authority citation at the be- 
ginning of Part 125 is revised to red as follows: 


Authority: 19 U.S.C. 66, 1555, and 1624. 
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§ 125.31 also issued under 5 U.S.C. 301; 19 U.S.C. 1311, 1312, 1484, 
1555, 1556, 1557, 1623, and 1646a. 


§ 125.32 also issued under 5 U.S.C. 301; 19 U.S.C. 1484. 


§ 125.33 also issued under 19 U.S.C. 1311, 1312, 1555, 1556, 1557, 
1623, and 1646a. 


§§ 125.41 and 125.42 also issued under 19 U.S.C. 1623. 


2. In § 125.42 remove the amount “$50,000” and add, in its place 
“$100,000”. 


PART 171—FINES, PENALTIES, AND FORFEITURES 


1. The general authority citation for Part 171 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1592, 1618, 1624. 
2. Section § 171.21 is revised to read as follows: 
§ 171.21 Petitions acted on by district director. 


The district director may mitigate or remit fines, penalties, and 
forfeitures incurred under any law administered by Customs, with 
the exception of penalties or forfeiture incurred under the provi- 
sions of sections 592 and 641(b\6) or (dX(1) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1592 and 1641(b\6) or (d\(1)), on such terms 
and conditions as, under the law and in view of the circumstances, 
he shall deem appropriate, when the total amount of the fines and 
penalties incurred with respect to any one offense, together with 
the total value of any merchandise or other article subject to forfei- 
ture or to a claim for forfeiture value, does not exceed $100,000. The 
district director may mitigate or remit fines, penalties, or forfeit- 
ures incurred under 19 U.S.C. 1592 when the total amount of those 
fines, penalties or forfeiture does not exceed $50,000. The district di- 
rector may mitigate penalties incurred under 19 U.S.C. 1641(b\6), 
1641(dX1), and assessed under § 1641(d2A) when the total amount 
of the penalties does not exceed $10,000. 

3. In section 171.33, paragraph (bX1) and the heading of para- 
graph (d) are revised to read as follows: 


§ 171.33 Supplemental petitions for relief. 


* * * * * * * 


(b) Consideration. 

(1) Decisions of the district director. Where a supplemental peti- 
tion requests further relief from a decision of the district director, 
he may grant additional relief, if he believes it is warranted, in 
cases in which he has the authority to grant relief in accordance 
with the provisions of section 171.21. Supplemental petitions for 
further relief in cases initially decided by the district director in ac- 
cordance with the provisions of section 171.21, together with all per- 
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tinent documents, shall be forwarded to the regional commissioner 
of the region in which the district lies if: 
(A) there has been a specific request by the petitioner for review 
by the regional commissioner; or 
(B) the district director believes no additional relief is warranted. 
* * * cod * * * 


(d) Appeals to the Secretary of the Treasury. 
PART 172—LIQUIDATED DAMAGES 


1. The authority citation for Part 172 continues to read as follows: 
Authority: 19 U.S.C. 66, 1623, 1624. 


2. Section 172.22 is revised by adding paragraph (e) to read as 
follows: 


§ 172.22 Special cases acted on by district director of 
Customs. 


* * * * * * * 


(e) Failure to timely deliver merchandise traveling in-bond. 

(1) If merchandise traveling under bond is not delivered to the 
port of destination or exportation within time limits established by 
sections 18.2(c\2), 122.119(b) or 122.120(c) of this chapter and liqui- 
dated damages are assessed for violation of the provisions of section 
18.8(b) of this chapter, notwithstanding other delegations of authori- 
ty, the demand shall be cancelled by the district director in accor- 
dance with guidelines issued by the Commissioner of Customs. 

(2) If the in-bond manifest is not delivered to the district director 
as required by sections 18.2(d) or 18.7(a) of this chapter and liquidat- 
ed damages are assessed for violation of the provisions of section 
18.8(b) of this chapter, notwithstanding any other delegation of au- 
thority, the demand shall be cancelled by the district director in ac- 
cordance with guidelines issued by the Commissioner of Customs. 

3. Section 172.33(b\1) is revised to read as follows: 


§ 172.33 Supplemental petitions for relief. 
* * 


* * * * * 


(b) Consideration. 

(1) Decisions of the district director. Where a supplemental peti- 
tion requests further relief from a decision of the district director, 
he may grant additional relief, if he believes it is warranted, in 
cases in which he has the authority to grant relief in accordance 
with the provisions of section 172.21. Supplemental petitions for 
further relief in cases initially decided by the district director in ac- 
cordance with the provisions of section 172.21, together with all per- 
tinent documents, shall be forwarded to the regional commissioner 
of the region in which the district lies if: 

(A) there has been a specific request by the petitioner for review 
by the regional commissioner; or 
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(B) the district director believes no additional relief is warranted. 
* b * ok a * * 


Caro. HALLett, 
Commissioner of Customs. 


Approved: August 1, 1990. 
Peter K. Nunez, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 8, 1990 (55 FR 32265)] 
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Appeal No. 89-1693 
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Lester L. Hewitt and Paul E. Krieger, Pravel, Gambrell, Hewitt, Kimball & Krie- 
ger, of Houston, Texas, argued for plaintiff-appellee. With them on the brief was Eu- 
gene R. Montalvo. 

Joseph I. Leibman, Attorney in Charge, International Trade Field Office, of New 
York, New York, argued for defendant-appellant. With him on the brief were Stuart 
M. Gerson, Assistant Attorney General and David M. Cohen, Director. 


Appealed from: U.S. Court of International Trade. 
Judge WATSON. 


Before Ricu, Circuit Judge, Batpwin, Senior Circuit Judge, and 
Wu, Senior District Judge.* 


Ricu, Circuit Judge. 

The United States Customs Service (Customs) appeals from the 
June 27, 1989 Judgment of the United States Court of International 
Trade (CIT), Court No. 84-10-01337, ordering Customs to liquidate 
certain medical instruments imported by Richards Medical Compa- 
ny (Richards) in accordance with item 960.15 of the Tariff Schedule 
of the United States (TSUS). The CIT’s opinion is reported at Rich- 
ards Medical Co. v. United States, 720 F. Supp. 998 (CIT 1989). We 
affirm. 


BACKGROUND 


In 1982, Congress passed the Educational, Scientific, and Cultural 
materials Importations Act of 1982! (the Act), providing for tempo- 
rary duty-free entry of various merchandise, including “[a]rticles 
specially designed or adapted for the use or benefit of the blind or 
other physically or mentally handicapped persons.” This particular 
exemption from duty was subsequently inserted as items 960.10, 


“Senior Judge Hubert L. Will of the Northern District of Illinois, sitting by designation. 
Pub. L. 97-446, 96 Stat. 2346 (1982). 
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960.12 and 960.15 of the TSUS. Also, as provided by the Act, the fol- 
lowing was inserted as Headnote 2 of Part 4 of TSUS Schedule 9: 
2. For the purpose of items 960.10, 960.12, and 960.15— 


(a) The term “physically or mentally handicapped persons” in- 
cludes any person suffering from a permanent or chronic physi- 
cal or mental impairment which substantially limits one or 
more major life activities, such as caring for one’s self, perform- 
ing manual tasks, walking, seeing, hearing, speaking, breath- 
ing, learning, and working. 

(b) These items do not cover— 


(i) articles for acute or transient disability; 

(ii) spectacles, dentures, and cosmetic articles for individ- 
uals not substantially disabled; 

(iii) therapeutic and diagnostic articles; 
and 

(iv) medicines or drugs. 


Richards imported three different kinds of hip prosthesis systems 
(the Autophor, Spectron, and Xenophor systems), as well as medical 
instruments specifically designed and sold for use with the different 
kinds of systems. Customs classified the hip prosthesis systems 
under item 960.15, TSUS,? thus entitling them to duty-free treat- 
ment, but classified the instruments under item 709.27, TSUS.® Cus- 
toms denied the subsequent protests by Richards seeking classifica- 
tion of the instruments under item 960.15, on the grounds that they 
were “therapeutic,” and thus ineligible for classification under item 
960.15 by headnote 2(b\(iii).‘ 

Richards appealed the classification of the instruments to the 
CIT. Upon review of the statutory language and the limited legisla- 
tive history, the CIT concluded that the term “therapeutic” in the 
Act distinguishes articles which are used to heal the condition caus- 
ing a handicap (therapeutic) from articles which are merely de- 
signed to compensate for, or adapt to, the handicapped condition 
(not therapeutic). Richards Medical, 720 F. Supp. at 1000. The CIT 
further found that a hip prosthesis does not heal handicapped per- 
sons nor cure the disease which caused the handicap, and thus is 
not therapeutic within the meaning of the Act. Since, concluded the 
CIT, the medical instruments have no other use than with the pros- 
thesis systems and are used for the benefit of handicapped persons, 
classification of the instruments under item 960.15 was warranted. 
Customs appealed. 


2TSUS 960.15 reads: “Articles specially designed or adapted for the use or benefit of the blind or other physi- 
cally or mentally handicapped persons (however provided for in schedules 1 to 7)* * * Other.’ 
3Item 709.27, TSUS reads: 
Medical, dental, surgical and veterinary instruments and apparatus (including electromedical apparatus 
and ophthalmic instruments), and parts thereof * * * Other * * * Other. 
‘eames new maletaben teat the the ireiiitala equtnene Chemndiliten GhediA cine nat have been denaitind under 
item 960.15 for the same reason, but that it cannot now change the classification of that merchandise which has 
been liquidated without protest. 
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OPINION 


What appears at first to be a single issue—are instruments used 
to implant hip prostheses therapeutic—is actually two issues: (1) 
what is the meaning of therapeutic within the context of the Act; 
and (2) are instruments used to implant hip prostheses within that 
meaning. The first issue is a question of law subject to review de 
novo, and the second issue is a question of fact subject to the clearly 
erroneous standard. Hasbro Industries, Inc. v. United States, 879 
F.2d 838, 840 (Fed. Cir. 1989). 

The first issue, that of the meaning of “therapeutic,” is essential- 
ly an issue of statutory construction. As with all questions of statu- 
tory construction, we start first with the plain meaning of the stat- 
ute, and then go to other extrinsic aids such as legislative history if 
necessary. Joh 1s-Manville Corp. v. United States, 855 F.2d 1556, 
1559 (Fed. Cir. 1988). “ 

Customs’ primary argument with respect to the plain or common 
meaning of the work “therapeutic” is that it is not limited to treat- 
ments which are intended to be curative, but also encompasses 
treatments which are alleviative or palliative. In support of this ar- 
gument, Customs relies not only on numerous dictionary and ency- 
clopedia definitions, but also on prior case law involving the mean- 
ing of “therapeutic” in other statutes. For example, J.E. Bernard & 
Co. v. United States, 58 Cust. Ct. 23, 28, C.D. 2872 (1967) indicates 
that “therapeutic qualities embrace the alleviative or palliative, as 
well as the curative or healing qualities.” 

However, the only conclusion we can reach after reviewing the 
various definitions from different sources which the parties have 
provided for us is that the word “therapeutic” has many different 
meanings and is subject to both broad and narrow interpretations. 
The question is, which definition best invokes the intent of 
Congress? 

The legislative history is not very helpful on this point. However, 
one example of an item which is not “therapeutic” is given, and this 
example definitely cuts against construing this term broadly to in- 
clude alleviative or palliative treatments, i.e., treatments which 
help the handicapped person live with his or her handicapped con- 
dition. In particular, the Senate Report accompanying the Act indi- 
cates that an automobile fitted with special seats for use by the 
handicapped or with special attachments to permit a handicapped 
person to operate the automobile are indicated as being within the 
scope of the Act. S. Rep. No. 564, 97th Cong., 2d Sess. 20, reprinted 
in 1982 U.S. Code Cong. & Admin. News 4077, 4097. However, such 
a specially-equipped automobile is certainly “alleviative” in the 
sense that it helps the handicapped person to live with the handi- 
cap by helping him or her to ride in or drive a car. Thus, to inter- 
pret the word “therapeutic” broadly to include “alleviative” would 
be inconsistent with the one specific example in the legislative 
history. 
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In fact, our impression after reading the legislative history is that 
the CIT drew a very proper distinction in this case. Congress intend- 
ed to encourage the importation of that merchandise which is de- 
signed to compensate for, or help adapt to, the handicapped condi- 
tion. At the same time, Congress did not want to allow duty-free im- 
portation of merchandise which is used to heal or cure the condition 
causing the handicap. 

Which brings us the second, factual issue: does a hip prosthesis 
(and consequently the instruments used to implant it) heal or cure a 
person with a handicap or does it merely allow the handicapped 
person to better compensate for the handicap? The answer to this 
question lies heavily in how one defines the underlying condition. 
Customs argues that a person in need of hip replacement suffers 
from an inoperative hip. Thus, they conclude, it is “difficult to im- 
agine a better ‘cure’ for a diseased hip than the insertion of brand 
new components to replace the area affected by disease.” Appel- 
lant’s Brief at 15. Richards, on the other hand, points out that a 
person who needs a hip prosthesis because he or she suffers from, 
for example, severe arthritis still has arthritis after the operation. 
The prosthesis merely allows the person to better compensate for 
the arthritis. 

In concluding that hip prostheses merely help handicapped per- 
sons adapt to their condition, the CIT relied heavily on the parties’ 
stipulation before trial that: 

The Prosthetic Systems are implanted in physically handi- 
capped persons in order to improve their ability to walk or even 
to allow them to walk when they were severely crippled prior 
to implantation * * * 


The CIT noted that the implantation of prosthetic hips is performed 
because of the incurable nature of the underlying disease, and that 
the replacement of the hip joint is a “compensatory remedy of a dis- 
ability and not a therapy.” Richards Medical, 720 F. Supp. at 1001. 

We do not find these factual conclusions to be clearly erroneous. 
Therefore, we affirm the CIT’s conclusion that the instruments 
used to implant the prostheses are not therapeutic and thus are 
classifiable under item 960.15, TSUS. 


AFFIRMED 
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ROSEMOUNT, INC., APPELLANT v. U.S. INTERNATIONAL TRADE COMMISSION, 
APPELLEE, AND SMAR EquipMeNt AND SMAR INTERNATIONAL CorpP., IN- 
TERVENORS-APPELLEES 


Appeal No. 90-1263 


(Decided August 2, 1990) 


John F. Flannery, Fitch, Even, Tabin & Flannery, of Chicago, Illinois, argued for 
appellant. With him on the brief was R.S. Pinkstaff. Also on the brief were Paul 
Plaia, Jr. and Cecilia H. Gonzalez, Howrey & Simon, of Washington, D.C. 

Jean H. Jackson, Office of the General Counsel, U.S. International Trade Commis- 
sion, of Washington, D.C., argued for appellee. With her on the brief were Lyn M. 
Schlitt, General Counsel and Wayne W. Herrington, Acting Assistant General Coun- 
sel and James A. Toupin. 

Larry Klayman, Klayman & Associates, P.C., of Washington, D.C., argued for in- 
tervenors-appellees. With him on the brief was Jeffrey A. Orr. 


Appealed from: U.S. International Trade Commission. 


Before Nis, Chief Judge, Mier, Senior Circuit Judge, and 
ARCHER, Circuit Judge. 


Nuss, Chief Judge. 
I 


Rosemount, Inc., appeals from the United States International 
Trade Commission’s order, In the Matter of Certain Pressure Trans- 
mitters, Inv. No. 337-TA-304 (March 19, 1990), denying 
Rosemount’s motion for temporary relief in a proceeding under sec- 
tion 337 of the Tariff Act of 1930 (codified as amended at 19 U.S.C. 
§ 1337). Rosemount is seeking relief during the pendency of the in- 
vestigation (termed “temporary relief” in ITC practice) into its com- 
plaint alleging infringement of claims 1-4 of its U.S. Patent No. 
3,800,413 (’413 patent). The alleged violation involves the importa- 
tion of certain pressure transmitters by SMAR Equipment and 
SMAR International Corporation which were produced abroad by 
means of a process allegedly covered by the aforementioned claims 
of the ’413 patent. Although the administrative law judge concluded 
that temporary relief was warranted in view of Rosemount’s strong 
showing of likelihood of success on the merits of its charge of in- 
fringement and the public policy in favor of protecting patent 
rights, the Commission did not agree. The Commission held that the 
presumption of irreparable harm to which Rosemount was entitled 
was rebuttable by the evidence SMAR presented of actual market 
conditions and other factors and was, in fact, rebutted here. Upon 
balancing the respective harm to the parties as shown by the evi- 
dence if temporary relief were granted, the Commission concluded 
temporary relief should be denied. We affirm. 
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II 


The authority of the ITC to grant temporary relief in a section 
337 proceeding is set forth in 19 U.S.C. § 1337(e) (1988), which pro- 
vides in pertinent part: 

(1) If, during the period of an investigation under this section, 
the Commission determines that there is reason to believe that 
there is a violation of this section, it may direct that the arti- 
cles concerned, imported by any person with zespect to whom 
there is reason to believe that such person is violating this sec- 
tion, be excluded from entry into the United States, unless, af- 
ter considering the effect of such exclusion upon the public 
health and welfare, competitive conditions in the United States 

economy, the production of like or directly competitive ities 
in the United States and United States consumers, it finds that 


such article should not be excluded from entry * * *. 
OK cd a ok * * * 


(3) The Commission may grant preliminary relief under this 

subsection or subsection (f) of this section to the same extent as 

taper injunctions and a, restraining orders may 
granted under the Federal R of Civil Pr ure. 


To grant the equitable relief of an injunction prior to trial, a dis- 
trict court traditionally considers and balances the factors of: (1) the 
movant’s likelihood of success on the merits; (2) whether or not the 
movant will suffer irreparable injury during the pendency of the lit- 
igation if the preliminary injunction is not granted; (3) whether or 
not that injury outweighs the harm to other parties if the prelimi- 
nary injunction is issued; and (4) whether the grant or denial of the 
preliminary injunction is in the public interest. Illinois Tool Works, 
Inc. v. Grip-Pak, Inc., No. 90-1119, slip. op. at 2 (Fed. Cir. June 20, 
1990); 7 J. Moore, J. Lucas & K. Sinclair, Moore’s Federal Practice 
65.04[1] (2nd Ed. 1990). In this case, the ITC brought its practice 
into line with the standard of the district courts to the extent it had 
previously varied therefrom. We agree with the ITC that the exer- 
cise of its temporary relief authority should generally parallel that 
of the district courts.. On appellate review, we must determine 
whether in granting or denying temporary relief the Commission 
abused its discretion. Jllinois Tool Works, Inc. v. Grip-Pak, Inc., No. 
90-1119, slip. op. at 3. Under that standard, we may set aside the 
decision under review if it rests on the foundation of an erroneous 
understanding of the law or on clearly erroneous findings of fact. If 
no material legal or factual error is discerned, we may set aside a 
decision committed to the discretion of the reviewed tribunal only if 
it committed a clear error of judgment, that is, its decision, based 
on the facts, is patently unreasonable, arbitrary, or fanciful. See 
PPG Indus. v. Celanese Polymer Specialities, 840 F.2d 1565, 6 


1We also agree with the government that the elimination of the requirement of “substantial injury” to estab- 
lish a violation of section 337 by the 1988 amendments to the Trade Act does not affect the standard for the 
grant of temporary relief during the section 337 investigation. See 19 U.S.C. § 1337(eX3). 
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USPQ2d 1010 (Fed. Cir. 1988), Heat & Control, Inc. v. Hester Indus., 
Inc., 785 F.2d 1017, 1022, 228 USPQ 927, 930 (Fed. Cir. 1986). 


Il 


The principal issue raised by Rosemount on appeal is that the 
Commission committed an error of law in determining that the pre- 
sumption of irreparable harm, which was afforded to Rosemount by 
its strong showing of success on the merits (see Smith Int'l, Inc. v. 
Hughes Tool Co., 718 F.2d 1573, 1581, 219 USPQ 686, 692 (Fed. Cir. 
1983)), was rebuttable by evidence of what actual damage was like- 
ly. Here, the Commission found that the presumption of irreparable 
harm had been rebutted by evidence of Rosemount’s delay in bring- 
ing this action, its grant of two licenses, its large market share as 
compared to the miniscule share of SMAR, the presence of twelve 
major noninfringing competitors in the U.S. market, and the availa- 
bility of a damage remedy in district court. The Commission further 
found that Rosemount’s U.S. market share had experienced a 
growth rate in sales for the two previous fiscal years and was ex- 
pected to increase its share over the next four to five years, whereas 
SMAR’s very small U.S. market share was unlikely to increase dur- 
ing the pendency of this investigation. It further rejected 
Rosemount’s argument that a presumption of irreparable harm 
could be overcome only by evidence that the accused infringer had 
stopped importation. 

With respect to the factor of harm to the movant, this court has 
recognized that, in appropriate circumstances, a presumption of ir- 
reparable harm may be afforded a patent owner where that party 
has made a strong preliminary showing of patent validity and con- 
tinued infringement in connection with its request for relief 
pendente lite. Smith Int’l, Inc. v. Hughes Tool Co., 718 F.2d at 1581, 
219 USPQ at 692. However, like any other presumption of fact,? a 
presumption of irreparable harm to a patent owner does not over- 
ride the evidence of record. See Maggio v. Zeitz, 333 U.S. 56, 66 
(1947) (“a ‘presumption of fact,’ is, however, nothing more than a 
process of reasoning from one fact to another, an argument which 
infers a fact otherwise doubtful from a fact which is proved * * *. 
[R]ules of evidence as to inferences from facts are to aid reason, not 
to override it’); Illinois Tool Works, Inc. v. Grip-Pak, Inc., No. 
90-1119, slip. op. at 3-4 (presumption of irreparable harm is, like 
all presumptions, rebuttable”); Panduit Corp. v. All States Plastics 
Mfg. Co., 744 F.2d 1564, 1579 223 USPQ 465, 475 (Fed. Cir. 1984) 
(“A presumption does not enjoy the status of evidence. If a finding 
on the evidence is made that a presumed fact has been effectively 
rebutted, the presumed fact ceases to exist.”’). 


"In Roper Corp. v. Some Sen 757 F.2d 1266, 1272, 225 USPQ 345, 349 (Fed. Cir. aetna 
is termed a “legal presumption.” We understand this to mean only that the presumption is j 
that sense “legal.” The cileunaiiam Saal valiant tie Ano et nanan See Matsushita Elec. Indus. Co. v. Crete 
States, 823 F.2d 505, 509 (Fed. Cir. 1987). 
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Rosemount argues that the ITC improperly considered the evi- 
dence SMAR offered of actual damage because the presumption of 
irreparable harm can be overcome only by evidence of cessation of 
importation of the accused products. That argument is clearly un- 
tenable. Rosemount seems to be saying that an accused party could 
defeat the presumption which arises only where there is continuing 
infringement in instances where the presumption would not arise. 
We reject this “Heads-I-Win, Tails-You-Lose” argument. 

Thus, we conclude that the ITC properly took into consideration 
all of the evidence relating to Rosemount’s actual harm when it de- 
termined “that any harm complainant may experience during the 
remaining period of investigation by reason of respondent’s imports 
would not be irreparable harm” (In the Matter of Certain Pressure 
Transmitters, Inv. No. 337-TA-304, at 37), and that that finding is 
supported by substantial evidence. Further, we do not find any er- 
ror in the Commission’s evaluation that the balance of actual harm 
in this case ‘tips in favor of [SMAR].” 


IV 


We also agree with the Commission’s rejection of the view that 
the public interest inevitably lies on the side of the patent owner 
because of the public interest in protecting patent rights, although 
that is one factor to consider and may be a dominant factor. The 
power to grant exclusionary relief is given because of that public in- 
terest, but other public interest factors are delineated in the above- 
quoted section 1337(eX1) and must be taken into account. In this 
case, the Commission found that there was no public interest factor 
except the protection of Rosemount’s patent, and it took that factor 
into consideration in its ultimate decision. 

Finally, we find it unnecessary to address SMAR’s challenge to 
the Commission’s determination of Rosemount’s strong likelihood of 
success in proving patent validity and infringement. SMAR argues 
that we overturn or at least vacate this part of the Commission’s de- 
cision. It is unnecessary to do so inasmuch as we agree with the de- 
nial of temporary relief on the bases that Rosemount failed to estab- 
lish irreparable harm and that the balance of harm tilts in favor of 
SMAR. See Roper Corp. v. Litton Systems, Inc., 757 F.2d at 1271, 225 
USPQ at 348 (court need not decide the infringement issues where 
patentee failed to meet other criterion). Moreover, the Commission 
expressly rejected SMAR’s argument that the Commission will con- 
sider the preliminary findings on the merits as law of the case at a 
later stage of proceedings unless vacated or reversed by this court. 
Cf., University of Texas v. Camenisch, 451 U.S. 390, 395 (1981) (find- 
ings and conclusions on a preliminary injunction are not binding at 
trial on the merits). 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 23 


V 


In sum, the Commission’s determination to deny temporary relief 
on balance of the four pertinent factors was not an abuse of discre- 
tion. The decision is based on a correct interpretation of the law, on 
findings supported by substantial evidence, and is reasonable on the 
facts of this case. 


AFFIRMED 
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NAKAJIMA ALL Co., Ltp., PLAINTIFF, AND SEARS Roesuck Co., INTERVENOR- 
PLAINTIFF v. UNITED STATES, DEFENDANT, AND SMITH CoroNA CorP., INTER- 
VENOR-DEFENDANT 


Court No. 87-01-00089 


OPINION AND ORDER 


[Plaintiff's motion for judgment on the agency record granted in part; remanded 
to the International Trade Administration.] 


(Decided July 20, 1990) 


McDermott, Will & Emery (R. Sarah Compton, Kurt T. Olson, Patrick J. Cumber- 
land and David J. Levine); Patton, Boggs & Blow (Frank R. Samolis, Michael D. Esch 
and Jeffrey L. Turner) and Benjamin L. Irvin, of counsel, for the plaintiff. 

Barnes, Richardson & Colburn (Robert E. Burke and Brian F. Walsh) for the inter- 
venor-plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Meln- 
brencis); and Offices of the Deputy Chief and the Chief Counsel for Import Adminis- 
tration, U.S. Department of Commerce (Lisa B. Koteen and Pamela Green) for the 
defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. 
and John M. Breen); Robert E. Walton, Esq., Smith Corona Corporation, of counsel, 
for the intervenor-defendant. 


AquiLino, Judge: The plaintiff has interposed a motion for judg- 
ment on the record compiled by the International Trade Adminis- 
tration, U.S. Department of Commerce (“ITA”) sub nom. Portable 
Electric Typewriters From Japan; Final Results of Antidumping Du- 
ty Administrative Review, 52 Fed. Reg. 1,504 (Jan. 14, 1987). One of 
those results was a dumping margin of 16.40 percent for Nakajima 
portable electric typewriters (“PETs”) sold or imported into the 
United States during the period May 1, 1981 to April 30, 1982 
which the plaintiff contends is unsupported by substantial evidence 
on the record and otherwise not in accordance with law within the 
meaning of 19 U.S.C. § 1516a(bX1XB). Jurisdiction of the court is 
pursuant to 28 U.S.C. § 1581(c). 
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I 


On May 9, 1980, the ITA published an antidumping-duty order 
covering PETs from Japan, 45 Fed. Reg. 30,618. The margin of 
dumping set forth therein for the plaintiff was 4.36 percent. There- 
after, pursuant to 19 U.S.C. § 1675, the agency conducted an admin- 
istrative review of its order, first covering the period January 
30-April 30, 1980. It concluded that the margin for those months 
was 0.27 percent or de minimis and thus determined not to require 
cash deposits of estimated antidumping duties on subsequent en- 
tries of plaintiffs PETs. Set Portable Electric Typewriters from Ja- 
pan; Final Results of Administrative Review of Antidumping Duty 
Order, 47 Fed. Reg. 33,306, 33,308 (Aug. 2, 1982). 

During the review proceedings, the petitioner Smith-Corona 
Group, Consumer Products Division, SCM Corporation had argued 
that foreign-market value be based on home-market rather than 
third-country sales and furnished the ITA with a voluminous mar- 
ket research report in support of its position that there were rea- 
sonable grounds for the agency to believe or suspect that the 
Nakajima sales under consideration had been below the cost of pro- 
duction, thereby requiring that the merchandise’s foreign-market 
value be constructed. The ITA disagreed that sales in the home 
market should be the basis of comparison and further stated that it 
had 


received and verified cost of production information for 1980 on 
merchandise produced by Nakajima * * * for sale to countries 
other than the U.S. A review of this information revealed that 
there were no sales below the cost of production. Jd. at 33,307. 


In conjunction with the second administrative review, covering 
the year May 1, 1980 through April 30, 1981, the petitioner again 
sought to impress upon the agency its previous position, based for 
the most part on the research report. The ITA again disagreed, re- 
sponding that: 


SCM did not adequately comply with the Department’s re- 
quest for proper source and background information for the 
market research report. Therefore, we did not conduct a fur- 
ther investigation of Nakajima’s cost of production. Moreover, 
we maintain that we conducted a thorough verification of all el- 
ements of Nakajima’s cost of production and are satisfied that 
all appropriate costs are included. The verified cost of pur- 
c parts included material and labor, and were arms- 
length transactions. We verified that the labor costs were for 
all steps of the Nakajima production process. We did not accept 
Nakajima’s reported method of allocating indirect labor, there- 
by increasing the overall unit labor costs. Concerning SCM’s al- 
legation that related parties incurred certain expenses, we did 
not pursue this issue again because of difficulties with the mar- 
ket research report. 
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Portable Electric Typewriters From Japan; Final Results of Admin- 
istrative Review of Antidumping Duty Order, 48 Fed. Reg. 40,761, 
40,767 (Sept. 9, 1983). Those results included a weighted-average 
margin of 0.17 percent for plaintiffs PETs which was de minimis 
and led the agency to continue the waiver of any cash deposits for 
that merchandise. See id. at 40,768. 


Il 


At issue in this action is the third administrative review, which 
covered the year May 1, 1981 through April 30, 1982 and plaintiff's 
PET models 7500, M100, 8500, 8600 and 8800C, in order of ascend- 
ing sophistication.! The plaintiff contests not only the final results 
of that review but also the ITA’s conduct leading to them. Hence, it 
is appropriate to describe the proceedings in some detail. 

In March 1983, Nakajima filed responses to the ITA’s question- 
naire, ConfDoc 3, which indicated no or de minimis margins of 
dumping during the year under review. The agency scheduled ver- 
ification of those responses and invited comments on them from the 
petitioner, which submitted a brief in November 1983, taking the 
position once more that home-market, rather than third-country, 
sales should be used to determine foreign-market value and also 
that the sales in the home market had been below the cost of pro- 
duction. The SCM research report was resubmitted to the ITA upon 
an offer to “attempt to provide whatever additional information is 
deemed necessary by the agency”. ConfDoc 22 at 6. 

This time, the ITA agreed to base foreign-market value on home- 
market sales, in view of the questionnaire responses, and it also de- 
cided to require verification of Nakajima’s costs of production. See 
ConfDoc 24. Accordingly, the agency wrote to counsel: 


* * * Since the cost of production information was not required 
as part of our “—_ questionnaire, please have a non-confi- 
dential version of Nakajima’s cost data for fiscal year 1982 
available at the verification.? 


Verification took place in Japan in March 1984, with the ITA 
team’s reporting that, “[a]though some errors and differences were 
found (considered negligible)”, Nakajima “was able to substantiate” 
its questionnaire responses. ConfDoc 28 at 15. As for investigation 
of the costs of production, the team focused on the model 8800C. 
The company apparently made available a listing of production 
costs for that machine, including those for materials and labor, fac- 
tory overhead, selling expenses, and assembly by a related compa- 
ny, all of which the team proceeded to verify. The report was explic- 
it as to the methods used to accomplish the verification of the infor- 
mation presented, and traced each category of specific cost claimed 
on the 8800C to data filed with various Japanese ministries. See 


10f those models, the most-sophisticated 8800C was also most important in terms of sales volume and value. 
Compare confidential document (“ConfDoc”) 3, p. 9 with id. at 6-8 and 10. 


2Public Record Document (“R.Doc”) 104 at 3. 
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generally ConfDoc 124. The report stated, among other things, that 
the production costs for the model 8600 were approximately the 
same as for the 8800C and that, since “all [PETs] go through the 
same production line”, the labor cost applicable to the model 8800C 
was the same for all electric models. Jd. at 2. 

After this verification, in May 1984, Nakajima applied for revoca- 
tion of the antidumping-duty order as against it in view of the lack 
of any actionable dumping during the preceding two years. Cf. 19 
C.F.R. § 353.54 (1984). The record does not indicate that the ITA for- 
mally ruled on this application, only that it would not require fur- 
ther administrative-review questionnaire responses from the com- 
pany pending disposition of the request. See R.Doc 117. Then, in 
March 1985 the agency referred to “changed circumstances” with- 
out any explanation’, and the respondent was thereafter notified 
that, in order to “proceed with analysis of the cost of production 
data already submitted”, the ITA needed additional information on 
the “normal leadtime” between the purchase of materials, the pro- 
duction process and the actual shipments of the finished products, 
and also confirmation that the leadtime was the same for both the 
home and U.S. markets. R.Doc 179. 

The respondent answered that there had been only one or two 
production runs for the home market which covered several 
months’ requirements, that the leadtime for shipment of PETs in 
that market was the same as for the U.S., that basic materials had 
been purchased in large volumes, resulting in virtually stable 
prices, and that practically all of the purchasing for the machines 
sold during the review period had occurred during its fiscal year. 
See R.Doc 192. 

Nevertheless, the ITA indicated that it would re-investigate the 
costs of production for the review period. The reason given was that 
the agency files did not reflect submission of cost data for fiscal 
year 1981 and of selling and general expenses for calendar year 
1981. The company insisted that the ITA had already determined it 
had not sold below cost during 1981-82 and that the agency pos- 
sessed all the information needed to complete the investigation. 
Counsel also pointed to the verification report of October 30, 1982 
in which the ITA had stated that it “ha[d] found no sales below cost 
of production” and to the fact that all materials costs for fiscal year 
1981 had been verified in May 1984. See R. Docs 380, 381. But 
Nakajima was formally notified by letter dated June 25, 1985 that 
“additional information on the cost-of-production of merchandise 
sold during the period” was necessary to complete the review. Spe- 
cifically, the ITA requested information on the cost of all materials 
necessary for PET production, plus transportation; the cost of 
fabrication (direct and indirect labor, direct and indirect manufac- 
turing); and general expenses. See R.Doc 200. 


3See R.Doc 163. 
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The information was provided on July 8, 1985. The agency sched- 
uled verification at Nakajima’s Tokyo office for July 17 and at its 
factory in Nagano on July 18-19, 1985. However, the team was ap- 
parently delayed at another Japanese manufacturer and then went 
directly to Nagano on July 18th. The next day, the team allegedly 
came to the conclusion that it was “getting nowhere”‘ and depart- 
ed. Its report on the visit, filed some six months later (in January 
1986), states: 


Our purpose in conducting this verification at the Nagono [sic] 
factory was to verify cost of production data. We were unsuc- 
cessful in our attempt from the beginning. 


ConfDoc 93 at 4. Nevertheless, as the report indicates, the “intend- 
ed approach to verification * * * was to reconcile costs incurred in 
the production of portable electric typewriters to a set of audited fi- 
nancial statements” [id. at 2], and such statements were in fact pro- 
duced by Nakajima along with considerable other documentation, 
which apparently was not looked at by the team. 

In any event, after the report had been rendered, the respondent 
sought to reconcile discrepancies contained therein. However, in 
April 1986 the ITA informed the petitioner that it was “considering 
the use of best information available to determine Nakajima’s U.S. 
price and foreign market value”. R.Doc 256. SCM referred anew to 
its research report, ConfDoc 1. 

The ITA published the preliminary results of its review on July 1, 
1986, reciting its reported inability to verify Nakajima’s costs of 
production and stating that therefore it had 


calculated foreign market value for that firm based on the best 
information available. The best information available was peti- 
tioner-submitted data on constructed value. 


Portable Electric Typewriters From Japan; Preliminary Results of 
Antidumping Duty Administrative Review, 51 Fed. Reg. 23,804, 
23,805. In other words, the previously-rejected research report was 
accepted at face value, which provided a basis for a margin of 23.41 
percent for Nakajima. 

Again, the respondent spent the ensuing months attempting to 
reconcile differences. Among other points pressed was the agency’s 
failure to take into account the data for the key model 8800C which 
had been verified more than two years earlier. In the end, the ITA 
reversed itself as to that PET though not otherwise: 


* * * [Wle have confined our use of Nakajima’s data to that 
which was specifically verified. Thus, we have accepted only 
Nakajima’s costs on one model, 8800c. The costs for this model 
were verified in a report from our Tokyo office dated May 18, 
1984. For all other models produced we have used the best in- 
formation available. 


4R.Doc 344 at 123. 
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52 Fed. Reg. at 1,510. But that information, set forth in the petition- 
er’s market research report, did not specifically cover Nakajima 
models M100, 8500 and 8600, just the 7500 in addition to the 8800C. 
Thus, while accepting the verified data for that most-sophisticated 
model, the agency also chose the 8800C to serve as surrogate in the 
construction of value for the three middle models. However, in this 
regard, the research-report, as opposed to the verified, 8800C infor- 
mation was relied on. 

As stated at the outset, the daia combined resulted in a final 
dumping margin of 16.40 percent ari also in this lawsuit. 


Il 


The primary issue raised now is “[wJhether the Department’s in- 
vestigation of Nakajima’s cost of production without the requisite 
reasonable suspicion was authorized by law.” Plaintiff's Memoran- 
dum, p. 6. 

The law implicated is the Trade Agreements Act of 1979, as 
amended. Subsection (a1) of 19 U.S.C. § 1677b provides, in part, 
that foreign-market value of imported merchandise shall be the 
price (A) at which such or similar merchandise is sold in the princi- 
pal markets of the country from which exported, or (B), if not sold 
for home consumption or sold lin such small quantities as to form 
an inadequate basis for comparison, then sold to countries other 
than the United States. Subsection (a)(2) states that, if the ITA con- 
cludes that foreign-market value cannot be determined as aforesaid, 
such value may be constructed as prescribed by 19 U.S.C. § 1677b(e). 
Furthermore: 


Whenever the administering authority has reasonable 
grounds to believe or suspect that sales in the home market of 
the country of exportation, or, as appropriate, to countries oth- 
er than the United States, have been made at prices which re- 
present less than the cost of producing the merchandise in 
question, it shall determine whether, in fact, such sales were 
made at less than the cost of producing the merchandise. If the 
administering authority determines that sales made at less 
than cost of production— 


(1) have been made over an extended period of time and 
in substantial quantities, and 

(2) are not at — which permit recovery of all costs 
— a reasonable period of time in the normal course of 
trade, 


such sales shall be disregarded in the determination of foreign 
market value. Whenever sales are disregarded by virtue of hav- 
ing been made at less than the cost of production and the re- 
maining sales, made at not less than cost of production, are de- 
termined to be inadequate as a basis for the determination of 
foreign market value under subsection (a) of this section, the 
administering authority shall employ the constructed value of 
the merchandise to determine its foreign market value. 
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19 U.S.C. § 1677b(b). This is the provision placed most directly into 
focus for the foregoing issue the plaintiff raises. 


A 


On its part, the defendant questions the ability of the plaintiff to 
press this issue, arguing that it was not raised below and therefore 
is not appropriate on appeal. However, the record reveals objection 
on the part of the respondent to the ITA’s decision to reinvestigate 
its costs of production. See, e.g., R.Docs 380 at 2 and 381; ConfDocs 
82 at 1 and 117 at 1. Cf. Hercules, Inc. v. United States, 11 CIT 710, 
730-31 673 F. Supp. 454, 473 (1987). 


B 


Essentially, plaintiff's position is that the only thing in the record 
which even arguably approached the necessary reasonable grounds 
for another cost-of-production investigation was the SCM research 
report. But that report was discredited and disregarded by the agen- 
cy in prior proceedings. Hence, the plaintiff contends, it cannot now 
be equated with reason to suspect sales below cost of production. 
Plaintiff's Memorandum, pp. 63-65. 

The defendant refers to Connors Steel Company v. United States, 
2 CIT 242, 527 F. Supp 350 (1981); Al Tech Specialty Steel Corp. v. 
United States, 6 CIT 245, 575 F. Supp. 1277 (1983), aff'd on other 
grounds, 745 F.2d 632 (Fed. Cir. 1984); and Huffy Corp. v. United 
States, 10 CIT 214, 632 F. Supp. 50 (1986), in support of its position 
that it 


can—and should—initiate a cost of production investigation 
when there is a timely, costionenhel allegation by the peti- 
tioner of sales below cost, but that the petitioner’s allegation 
need not show substantial numbers of below-cost sales, just a 
reasonable basis to investigate. 


Defendant’s Memorandum at 35. Continuing, in this matter the 


domestic manufacturer, SCM, alleged below cost sales and pro- 
duced calculations which showed that Nakajima was selling its 
PETs in the home market at below cost of production prices 
* * *. Consequently, Commerce reasonably concluded that it 
had reasonable grounds to believe or suspect that Nakajima’s 
sales in the home market had been made at prices which repre- 
sented less than the cost of producing the merchandise in ques- 
tion * * *. Id. at 37-38 (citations omitted). 


An agency has a duty, of course, to consider an allegation proper- 
ly raised, and dispose of it one way or another. If proffered informa- 
tion provides a reasonable basis to believe the contention, the agen- 
cy is obligated to attempt to confirm it through investigation. 
Under section 1677b(b), whether or not to follow up on an allegation 
of sales below cost hinges on the evidence submitted in support. See, 
e.g., Monsanto Company v. United States, 12 CIT ——, ——, 698 F. 
Supp. 285, 288-89 (1988). Because administrative pursuit of such a 
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contention necessarily invades a foreign manufacturer’s confiden- 
tial, proprietary information, threshold justification is a delicate 
matter indeed, and careful consideration is required in order to 
avoid unwarranted disclosure. Cf. Yale Materials Handling Corp. v. 
United States, 11 CIT 822, 674 F. Supp 865 (1987). 

While it has been held that, to justify a cost-of-production investi- 
gation, section 1677b(b) requires “only a showing that sales have 
been made at below cost, not substantial sales”, such a showing, 
nonetheless, must be made. Huffy Corp. v. United States, 10 CIT at 
222, 632 F. Supp. at 57-58. In Al Tech Specialty Steel Corp. v. Unit- 
ed States, 6 CIT at 246-47, 575 F. Supp. at 1279-80, the court point- 
ed to 


an instructive body of law stemming from the Supreme Court’s 
decision in Terry v. Ohio, 392 U. $1 » (1968), wherein courts 
have grappled with the slippery concept of “reasonable suspi- 
cion.” The upshot has been the formulation of detailed guide- 
lines for determining whether vel non such suspicion exists in a 
given case. The teaching of Terry and its progeny is that in or- 
der for reasonable suspicion to exist there must be “a particu- 
larized and objective basis for suspecting” the existence of cer- 
tain commana behavior, taking into account the totality of the 
circumstances—the whole picture.® 


In that case, the petitioner had presented the ITA with four pieces 
of information. Two of them, a foreign steel-industry press release 
and a European Commission paper, indicated that competitors in 
Europe, as a group, had incurred increases in raw-material and en- 
ergy costs, but without increasing prices accordingly. The other two 
items were quotations from American trade papers characterizing 
the particular foreign producer as a “loss-making” operation. Taken 
as a whole, the court found that those items were too general in na- 
ture to tie the existence of loss in the foreign market to the specific 
merchandise under consideration, and it therefore upheld the ITA’s 
perception that reasonable grounds were lacking for conduct of a 
cost investigation. 

In Connors Steel, supra, the domestic petitioner had submitted (1) 
a trigger pricing mechanism showing sales of steel by the foreign 
manufacturer below the trigger price; (2) proof of its own costs of 
production in conjunction with its claim of approximately the same 
efficiency of production, which together tended to prove that the 
other manufacturer’s sale price was below cost of production; and 
(3) a statement appearing in the foreign manufacturer’s own annual 
report that on various occasions it had accepted orders at prices 
which did not cover even fixed costs. Nevertheless, Treasury de- 
clined to conduct a cost-of-production investigation. When the court 
considered the “whole picture”, however, it disagreed that the peti- 

5Footnote omitted; citing United States v. Cortez, 449 U.S. 411, 417 (1981), and United States v. Merritt, 695 
F.2d 1263, 1268 (10th Cir. 1982), cert. denied, 461 U.S. 916 (1983). According to Cortez, the test is whether, based 


upon all the circumstances, an assessment of the “whole picture” yields a “particularized suspicion” about an in- 
dividual’s activities. 449 U.S. at 418. 
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tioner’s proffer had not provided reason to suspect sales below cost, 

and it therefore remanded for an investigation of the foreign costs 

of production. 

In this case, the defendant argues that the fact that the ITA 

had determined that there were no sales below the cost of pro- 
ducing the relevant PETs during prior periods * * * does not 
mean that Commerce had no reasonable grounds to believe or 
suspect below cost sales during the period considered here. It is 
pertinent to note that in the previous periods foreign market 
value had been based on third country sales. This was the first 
review in which Commerce would rely upon home market sales 
for foreign market value, unless those sales were at prices be- 
low cost. Commerce, therefore, found it imperative to conduct a 
cost investigation * * *. If Commerce had again relied upon 
third country sales or had relied upon home market sales with- 
out wes well-documented allegations that the sales were 
at prices below the cost of production, it might not have been 
sufficiently diligent * * *. 


*** SCM * * * submitted particularized information dealing 
with Nakajima’s PET models. That information was sufficient 
for Commerce to conclude that the elements required for the in- 
itiation of a cost of production investigation were present. The 
information did not have to establish that there in fact were be- 
low cost sales. 


Defendant’s Memorandum at 38-39 (footnote omitted). 

However, consideration of such information should not occur in a 
vacuum but rather should encompass the whole picture the agency 
has acquired. Here, that picture included the information already 
garnered at the prior proceedings. The defendant allows that it in- 
vestigated the same allegations during those proceedings without 
finding sales below cost. Of course, the relevance of those results for 
this case depends upon the circumstances of the ITA’s decision to 
reinvestigate. Cf. Ambassador Division of Florsheim Shoe v. United 
States, 748 F.2d 1560 (Fed. Cir. 1984). 

During the period under review, there had been an apparent in- 
crease in Nakajima’s home-market sales from 4.6 to 6.6 percent of 
its total sales. The defendant claims it was “imperative” to conduct 
an investigation of the company’s costs of production in light of that 
“changed circumstance” according to the following rationale: 

* * * Since in this review, the petitioner alleged below cost 
sales in the home market and there was evidence that, for the 
first time, there were sufficient home market sales upon which 
to base foreign market value, if the home market sales were at 
prices above the cost of production, Commerce decided to initi- 
ate a cost of production investigation. 
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Defendant’s Memorandum, p. 32. On its face, this mixes sales and 
costs. The process of determining foreign-market value initially 
should involve instead consideration of sales qua sales—before the 
separate matter of cost comes into play. 

Be that as it may, the ITA is expert in enforcing the statute and 
is presumed, moreover, to have considered all pertinent information 
sought to be brought to its attention. E.g., Maine Potato Council v. 
United States, 9 CIT 293, 301, 613 F. Supp. 1237, 1245, appeal after 
remand, 9 CIT 460, 617 F. Supp. 1088 (1985); Rhone Poulenc, S.A. v. 
United States, 8 CIT 47, 55, 592 F. Supp. 1318, 1326 (1984). But the 
court is in a position to determine if it has done so. E.g., Floral 
Trade Council of Davis, California v. United States, 13 CIT ——, 
——, 709 F. Supp. 229, 230 (1989). 

As indicated, in the end the agency relied on the market research 
report, ConfDoc 1, submitted unchanged since the second adminis- 
trative review and comprised of 172 pages of tables, summary statis- 
tics and generalized information pertaining to the Japanese PET in- 
dustry as a whole and to the member manufacturers under investi- 
gation, the plaintiff included. The report’s authorship is not shown, 
even on the confidential version, and there is no attestation of ve- 
racity or other indication of independent objectivity. The confiden- 
tial version provides a general description of the methodology used 
to derive the manufacturing cost calculations, but much of it is 
based upon derivation and analogy. See, e.g., id. at 146. The report 
is detailed, although the only source mentioned for its breakdown of 
Nakajima’s costs of production is a “Sept. report ’81”, which is ref- 
erenced in conjunction with certain estimates deriving average 
wages per worker. See id. at 23-24. Whether the 1981 report was 
one of that company’s own, or from some other source, is unclear. 

In any event, SCM’s report does not seem to enhance the 
credence of the allegation of sales of Nakajima PETs below cost. In 
the middle are three examples of sales at home, and in the end is a 
listing of production costs for the models 7500 and 8800C. The dif- 
ference between those alleged costs and the corresponding sales in- 
formation reported is only sales above the cost of production. Com- 
pare id. at 101-02 with id. at 172. Indeed, the intervenor-defendant 
admits that “Smith Corona repeatedly emphasized that * * * the 
market research report did not show below-cost sales of Nakajima’s 
model 8800C.”® Hence, the conclusion the petitioner pressed ap- 
pears to have come from comparing the Nakajima sales data, as re- 
ported in its questionnaire response, with the costs of production as- 
serted in the research report. 

Whatever the comparison, during both the preceding and the in- 
stant reviews, the ITS had verified information on Nakajima’ which 
conflicted with the data contained in the report, beclouding its im- 

®Memorandum of Smith Corona Corporation in Response to Plaintiff's Motion for Judgment, p. 50. 

7Thus, for example, the agency obtained verified information on materials costs through May 1981. See 


ConfDoc 113, Exhibit Z-3, Verification of 1980 “COP” For 8600, p. 5. Furthermore, the ITA’s previous derivation 
Continued 
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port and calling into question the propriety of using that data. For 
example, if the stated materials costs are compared with the agen- 
cy’s own materials-cost information for the same period, reliability 
appears to vary inversely with the degree to which the report’s cost 
data vary from the ITA’s verified or extrapolated information. Fur- 
thermore, when the report was submitted during the second admin- 
istrative review, the petitioner indicated readiness to provide 
whatever source documentation the ITA requested. Such a request 
followed, but the petitioner was unable to supply that which the 
ITA deemed necessary, and the report was rejected as not sufficient- 
ly substantiated to justify further excursion into Nakajima’s busi- 
ness per an agency letter in the record now before the court stating: 


*** On December 9, 1982, we notified you that the back- 
ground and source information was inadequate and we r ie 
ed further information. On December 30 * * * you responded 

our request. 


* * * While the information presented on December 30 * * * re- 
sponds to certain questions, you did not comply with our re- 
= to furnish interview reports where the information was 

erived from interviews. Further, you did not supply the specif- 
ic methodology and applicable data used to calculate the pur- 
chased parts amount for the model 7500 * * *. It was impera- 
tive that this information be submitted before we could consid- 
er such market research report data, especially when the data 
was received at the point it was in this pr ing. 

In February 1982, before we conducted our on-site verifica- 
tion, we requested your input into verification preparations. On 
March 26, * * * you requested that we investigate five points 
with respect to Nakajima’s cost of production. [We] examined 
those points which would affect the cost of production. We 
found that Nakajima had no ounty. or other interest in its sub- 
contractors, that no Nakajima empl — acted as an advisor or 
consultant to its subcontractors and that Nakajima did not pro- 
vide any assists to its subcontractors for over four years. Be- 
cause the transactions between Nakajima and its subcontrac- 
tors are arms length we did not contact any of the subcontrac- 
tors. Finally, we are interested in actual labor costs, which we 
verified. In your pre-hearing and post-hearing briefs, based on 
the market — Sing Nok you one that we examine fur- 
ther points reg akajima. Without the source documen- 
on we melanie ae tet we do not have an adequate basis to 

0 sO 

Moreover, we are satisfied that we adequately verified each 
element of Nakajima’s cost of production and that all costs are 
included. In each instance, we looked to randomly selected 
source documents and we traced individual items back to 
Nakajima’s Ministry of Finance report. Therefore, concerning 
SCM’s allegation of sales by Nakajima to West Germany below 
its cost of production, we will not use SCM’s data. 

of labor, general-selling and administrative costs during the preceding review also allowed for extrapolation, ab- 
sent significant changed circumstances. 
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* * * * o* * * 

In your December 30 * * * submission, you disagree that we 
have any legitimate need for any further information on the 
methodology and sources used by the market research organiza- 
tion and you comment that our request places an onerous bur- 
den on domestic producers. We maintain that these requests for 
source and methodology information are necessary to provide a 
sufficient basis for continuing an investigation where, as men- 
tioned above, we either conducted a verification or the informa- 
tion is presented late in the review. Moreover, we do not believe 
that such requests place an unnecessary burden on the domes- 
tic producer; the market research firm must have used the re- 
quested data in preparing the report and the preparers of the 
report should be fully capable of furnishing the requested mate- 
rial to the party contracting for the report. R.Doc 68 at 2-3. 


C 


This letter properly states that an “unnecessary burden” had not 
been placed on the petitioner,® and the record developed and now 
before the court does not reveal that the petitioner lived up to the 
burden it did have. Cf. Huffy Corp. v. United States, supra. What 
the record does reveal, in the final analysis, are home-market sales 
deemed by the ITA a sufficient basis for determination of foreign- 
market value under 19 U.S.C. § 1677b(aX(1A) and displeasure de- 
veloped by the agency team during its brief visit to Nagano. 

Of course, to believe or suspect is ephemeral and, according to the 
statute, for the mind of the administering authority. If differences 
between reasonable minds are not enough to reverse ITA percep- 
tions in general, there is even less room for reversal when the dif- 
ference is one of belief or suspicion. But the law does require reason- 
able grounds to believe or suspect, and this court cannot conclude 
that the record contains such grounds, particularly in view of the 
negative results of the ITA’s investigations of the prior sales-below- 
cost allegations, including for the very year in question, and the ab- 
sence of fresh information. 

While the agency has broad discretion in the enforcement of the 
trade law, and its expertise is entitled to deference, more of a foun- 
dation had to have existed to satisfy the specific requirement, if not 
the spirit, of the governing statute. Cf. Floral Trade Council of Da- 
vis, California v. United States, 888 F.2d 1366, 1369-70 (Fed. Cir. 
1989); Monsanto Company v. United States, 12 CIT at ——, 698 F. 
Supp. at 288-89. All the team actually had to go on in July 1985 to 
visit Nagano was old contention, which had been previously discred- 
ited. That was the moment of essence. The displeasure developed af- 
ter arrival thus does not count any more than do the other issues 
raised in this matter subsequent thereto, including (1) whether the 


8Cf. Bomont Industries v. United States, 13 CIT ——-, ——, 718 F. Supp. 958, 964 (1989) (“the provisions of the 
Trade Agreements Act of 1979 clearly express congressional intent that the administrative agency will obtain in- 
formation through its own investigative efforts”). 
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ITA, “having concluded that it was required by statute to use ‘best 
information available,’ erred by failing to use the ‘best informa- 
tion’ ”® and (2) “[a]ssuming arguendo that a cost of production inves- 
tigation was warranted, whether the Department’s premature and 
unjustified termination of the second cost of production verification 
was arbitrary, capricious, and otherwise not in accordance with 
law”. Plaintiff's Memorandum, p. 8. 


IV 


The court need not and therefore does not express any opinion on 
those other points. Rather, the plaintiff has borne its burden of per- 
suasion on the threshold issue discussed, with the necessary conclu- 
sion being that the ITA decision to investigate Nakajima’s costs of 
production all over again in 1985 was not supported by substantial 
evidence on the record or otherwise in accordance with law within 
the meaning of 19 U.S.C. § 1515a(bX1\B). Plaintiff's motion for judg- 
ment upon that record must therefore be granted in the part indi- 
cated, and this matter must be remanded to the agency for further 
proceedings not inconsistent with this opinion regarding the margin 
of dumping, if any, of plaintiff's merchandise for the period May 1, 
1981 to April 30, 1982. 

The ITA may have 90 days from the date hereof for such proceed- 
ings and to report the results thereof to the court, whereupon the 
plaintiff may have 30 days thereafter in which to respond, and the 
defendant and the intervenor-defendant may have 15 days to reply 
thereto. 





(Slip Op. 90-68) 
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DiCar1o, Judge: Metallverken Nederland, a Dutch brass manufac- 
turer, and Outokumpu Metallverken, an importer of Japanese 
brass, seek review of the remand results ordered in Metallverken 
Nederland B.V. v. United States, 13 CIT ——, 728 F. Supp. 730 
(1989). On remand, the United States International Trade Commis- 
sion determined that the domestic brass industry is materially in- 
jured or threatened with material injury by reason of dumped im- 
ports of rolled brass sheet and strip from the Netherlands and Ja- 
pan. Certain Brass Sheet and Strip From Japan and the 
Netherlands, Inv. Nos. 731-TA-379 and 380 (Final) (Remand), 
USITC Pub. 2255 (Jan. 1990). 

The Court finds that this determination is supported by substan- 
tial evidence and in accordance with law. As the Court has found 
the views of three commissioners to be supported by substantial evi- 
dence and in accordance with law, it is unnecessary to determine 
whether a fourth commissioner’s affirmative findings on remand in 
substitution of a former commissioner’s negative findings in the 
original determination were ultra vires. 


BACKGROUND 


In Metallverken Nederland B.V. v. United States, 13 CIT ——, 728 
F. Supp. 730 (1989), this Court remanded the portion of the Commis- 
sion’s affirmative material-injury determination addressing threat 
of material injury because there was substantial doubt whether a 
mistake of fact as to the date of suspension of liquidation in Com- 
missioner Rohr’s analysis of market penetration by Dutch and Jap- 
anese brass flawed the determination. The Court also requested a 
more specific statement in the threat analysis whether expanded 
Japanese capacity is likely to result in a significant increase in 
brass exports to the United States and whether there is a real and 
imminent threat of material injury. 

On remand, Commissioner Rohr stated that the mistake in the 
date of suspension of liquidation had no effect on his analysis of 
market penetration. He also found that increased Japanese capacity 
is likely to result in a significant increase in exports to the United 
States and that the threat of material injury is real and imminent. 
Plaintiffs argue these findings are unsupported by substantial evi- 
dence and are otherwise not in accordance with law. 

Although he had not participated in the original determination 
and questioned the propriety of his participation on remand, Com- 
missioner Newquist believed the remand order and decisions of this 
court compelled him to provide his views in the remand determina- 
tion. These views concurred with the affirmative material-injury 
findings of Commissioners Eckes and Lodwick previously affirmed 
by the Court. The addition of Commissioner Newquist’s findings 
changed the original three-commissioner majority to a majority of 
four commissioners in the remand determination. Plaintiffs argue 
that the remand order only called for the participation of Commis- 
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sioner Rohr, and that Commissioner Newquist addressed questions 
beyond those specified in the remand order. Plaintiffs contend that 
the Commissioner’s additional findings are, therefore, outside the 
scope of the remand and ultra vires. The Court requested additional 
briefs on this question. 


DIscussION 


I. Threat of Material Injury Determination on Remand: 
A. Mistake of Fact as to the Date of Suspension of Liquidation: 


In his evaluation of import volumes in the original determina- 
tion, Commissioner Rohr attempted to explain a 1987 decline in 
market penetration by Dutch and Japanese imports. He noted that 
the figures “may have been affected by the suspension of liquida- 
tion,” but erroneously stated that date to be September 1987 rather 
than February 1988. USITC Pub. 2099 at 32-33. The Court ordered 
a remand because it was “unable to ascertain to what extent the 
Commissioner relied on this factor in his analysis and whether his 
conclusion would have been different had he known the actual date 
of suspension of liquidation.” Metallverken Nederland, 13 CIT at 
——, 728 F. Supp. at 743. 

Commissioner Rohr responded that the date of suspension of liq- 
uidation had no special relevance but was mentioned to illustrate 
his point regarding changes in the import-volume data attributable 
to the agency proceedings and the weight to be given those data. 
USITC Pub. 2255 at 5-6. He explained that the “underlying ques- 
tion was whether the data for 1987 and 1988 reflected normal, ordi- 
nary commercial activity or whether they may reflect aberrations 
caused by our investigations.” Id. at 6-7. 

The Commissioner’s conclusion as to the probative value of the 
data remained unchange in light of the actual date of suspension of 
liquidation. He explained that the suspension 


is not the only action in connection with a dumping action that 
may affect the behavior of the buyers and sellers in the market. 
Affirmative prelimin determinations of the Commission 
may also affect the market. The initiation of a dumping case in 
the first instance, and even the filing or rumo filing of a 
dumping case, can also affect the decision to buy and sell do- 
mestic or imported product. 


Id. at 5, 6. The Commissioner remarked that the antidumping peti- 
tion in this investigation was filed in July 1987, Commerce initiated 
the investigation in August 1987, the Commission made its prelimi- 
nary determination in September 1987, and Commerce, which was 
to make its preliminary determination in December 1987, issued it 
in February 1988, at which time liquidation of entries was suspend- 
ed. Id. Thus, he commented: 
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I had less confidence that 1987 yearly data and the interim 
1988 data reflected normal operating conditions from which I 
would make projections about the future. I did not believe that 
the declines that the data show would have occurred absent the 
investigation nor did I believe that they would be reflective of 
com were the investigation to be terminated after a negative 
in ; 

This point * * * is equally compelling given that September 
1987 was the date ‘of t wg Po: ar preliminary determina- 
tion, which is also likely na have an effect on the market, rather 
than the date of the Commerce affirmative 
[determination]. 


Id. at 7. 

Plaintiffs contend that the Commissioner’s analysis reveals an 
“arbitrary and capricious rejection of market penetration data as 
inherently suspect and unreliable” merely because they happen to 
fall within the period of the antidumping investigation. Plaintiffs’ 
Comments on Remand Determination at 16 (Plaintiffs’ Comments). 

Plaintiffs’ argument is unpersuasive. The court has previously 
stated that “the initiation of antidumping and countervailing duty 
proceedings can create an artificially low demand for affected im- 
ports, thus distorting the data on which [the Commission] relies in 
making its determination.” USX Corp. v. United States, 11 CIT 82, 
88, 655 F. Supp. 487, 492 (1987); see also Rhone Poulenc, SA v. Unit- 
ed States, 8 CIT 47, 53, 592 F. Supp. 1318, 1324 (1984). Commission- 
er Rohr evaluated 1987 and 1988 import-penetration data and, find- 
ing them to be unrepresentative of normal operating conditions, 
tempered his reliance on the data accordingly. See Wieland Werke, 
AG v. United States, 13 CIT ——, 718 F. Supp. 50, 61 (1989) (“the 
Commission acted reasonably in gathering the data, identifying its 
inherent weaknesses, and tempering its reliance on the data”). 
Plaintiffs have failed to show that this finding is unsupported by 
substantial evidence on the record and not in accordance with law. 


B. Productive Capacity and Capacity Utilization: 

Under 19 U.S.C. § 1677(7XF\XiXID, the Commission is directed to 
consider “any increase in production capacity or existing unused ca- 
pacity in the exporting country likely to result in a significant in- 
crease in imports of the merchandise to the United States.” In as- 
sessing this factor in his original findings, Commissioner Rohr stat- 
ed that “given the overall decline in Japanese home market sales, 
the increase [in Japanese capacity] must be devoted to exports ei- 
ther to the United States or other foreign countries.” USITC Pub. 
2099 at 33. 

In its prior opinion, the Court held that the Commissioner could 
reasonably conclude from the evidence that increased Japanese ca- 
pacity would be devoted to exports. Metallverken Nederland, 13 CIT 
at ——, 728 F. Supp. at 744. The plaintiffs claimed, however, that 
the Commissioner made no finding and the record contains no evi- 
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dence that increased exports would go to the United States. The 
Court agreed with the government’s contention that it could infer 
from the Commissioner’s findings that he concluded increased ex- 
ports would be directed to the United States market. Nonetheless, 
as the Court was remanding on another issue, it requested “an ex- 
plicit statement with some analysis whether increased capacity is 
likely to result in a significant increase in exports to the United 
States.” Id. 
In his findings on remand, the Commissioner remarked: 


That capacity exists to expand exports to the United States at 
the discretion of the foreign producers is itself threatening. Of 
course, any showing that it is actually likely to increase ship- 
ments to the United States increases the threat potential. 

In this case, I believe the facts demonstrate that foreign ca- 
pacity not only exists but that there is a likelihood that it 
would result in increased imports. 


USITC Pub. 2255 at 9. 

Plaintiffs argue that the Commissioner’s analysis suffers from 
several errors of fact and law. First, they allege that the Commis- 
sioner erroneously concluded 


that he does not have to find that there is a likelihood that un- 
used foreign capacity will result in increased imports before he 
is permitted to consider that “the foreign capacity situation 
weighed in affirmatively in a threat analysis.” 


Plaintiffs’ Comments at 19 (quoting USITC Pub. 2255 at 9). Plain- 
tiffs argue that this statement contravenes the rule that capacity 
alone is insufficient to establish a threat of material injury. See 
Hannibal Indus., Inc. v. United States, 13 CIT ——, 710 F. Supp. 
332, 337 (1989); American Spring Wire Corp. v. United States, 8 CIT 
20, 28, 590 F. Supp. 1273, 1280 (1984), aff'd sub nom. Armco, Inc. v. 
United States, 3 Fed. Cir. (T) 123, 760 F.2d 249 (1985). 

The Commissioner never stated that, in the absence of support 
from other factors, foreign capacity alone is a sufficient basis for an 
affirmative threat determination. Moreover, Hannibal and Ameri- 
can Spring Wire, refer to the situation where excess capacity was 
the only relevant economic factor indicating a threat. Hannibal, 13 
CIT at ——, 710 F. Supp. at 337; American Spring Wire, 8 CIT at 28, 
590 F. Supp. at 1280. Here, the Commissioner based his conclusion 
on other factors indicating threat including increased market pene- 
tration, decreasing capacity utilization, the ability to shift produc- 
tion, and price suppression or depression of the domestic product. 
See USITC Pub. 2099 at 32-34; USITC Pub. 2255 at 4-10. 

Plaintiffs allege that the second error is the Commissioner’s mis- 
taken view that “most” rather than “all” excess capacity was in Ja- 
pan. Plaintiffs’ Comments at 20. Since the record shows that Dutch 
capacity expanded in 1987, the Commissioner did not mischaracter- 
ize the evidence. Conf. R. 48 at A-44. Notwithstanding this evi- 
dence, the Commissioner’s statement was not material to his deter- 
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mination. Increased capacity was a factor in the Commissioner’s af- 
firmative findings only as to Japanese brass. Section 1677(7\F\Xi) of 
Title 19 requires the Commission to consider several relevant eco- 
nomic factors, of which capacity is only one. There is no require- 
ment that Commissioner Rohr’s affirmative vote be supported by 
evidence showing unused capacity in the Netherlands as long as 
other economic factors support a finding of threat from Dutch 
brass. 

As a third error, plaintiffs argue that the Commissioner failed to 
consider the availability of third-country markets for Japanese ex- 
ports. Rather, they allege that he 

appears to be suggesting, contrary to law, that any unused ca- 
pacity existing in a oe country must be completely and ir- 
revocably dedicated to sales to third countries before unused ca- 
city could be viewed as not “weighing in” to support an af- 
irmative determination. 
Plaintiffs’ Comments at 20-21. The Court disagrees. 

In examining threat of material injury, the Commission must 
“take into account the availability of other export markets * * *.” 
Rhone Poulenc, 8 CIT at 50 n.11, 592 F. Supp. at 1322 n.11 (quoting 
S. Rep. No. 249, 96th Cong., 1st Sess. 89, reprinted in 1979 U.S. Code 
Cong. & Admin. News 381, 475). The Commissioner weighed plain- 
tiffs’ contention that increased exports would not go to the United 
States against fie.res showing an increase in Japanese productive 
capacity. He did not, however, find their arguments “credible in 
light of the evidence.” USITC Pub. 2255 at 10. The Commissioner 
discounted data showing increasing sales to third-country markets 
because this increase was not as rapid as the rise in capacity. He ex- 
plained that the “Japanese argument is credible * * * only if it is 
clear that the additional capacity being placed on line in Japan is 
related to the increase in sales to [other] markets.” Jd. at 9. 

The Commissioner observed that while “Japanese exports to 
countries other than the United States increased in each year for 
whiich the Commission obtained data from the Japanese producers,” 
the data show “that over the period of investigation[,] the propor- 
tion of the increases in capacity devoted to third country exports 
grew smaller every year.” Jd. This finding is supported by record 
evidence, which also shows Japanese home-market shipments 32 
million pounds lower in 1987 than in 1984. USITC Pub. 2099 at 
a-30. The Commissioner concluded that, while exports to other mar- 
kets increased, this evidence did not preclude a finding that exports 
to the United States market would also increase. Thus, Commission- 
er Rohr considered the availability of third-country markets but 
reasonably found this evidence to be non-probative. 

As a fourth error, plaintiffs allege that the Commissioner made a 
mistake of fact as to the type of capacity data provided by the 
Dutch. On remand, the Commissioner again mentioned that capaci- 
ty figures were not very probative as to production limits because of 
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the ability to shift production from other types of brass. He noted 
that Dutch capacity data was provided for only C20000 series brass 
rather than all brass products produced in The Netherlands. USITC 
Pub. 2255 at 9, 9 n.15. Plaintiffs submit that the record shows 
Metallverken reporting on the basis of all flat-rolled brass. As stat- 
ed supra at page 9, the Commissioner considered but did not rely on 
increased capacity in The Netherlands because of the concurrent 
growth in Dutch home-market sales. Accordingly, any mis- 
characterization of this evidence is immaterial. 

As for the question of decreasing foreign capacity utilization, the 
statute directs the Commission to consider “the presence of un- 
derutilized capacity for producing the merchandise in the exporting 
country.” 19 U.S.C. § 1677(7XF\GiXVI) (1988). The government cor- 
rectly observes that there is no requirement that the Commission 
assess the likelihood that underutilized capacity will result in a sig- 
nificant increase in imports as it must when considering increased 
foreign capacity under 19 U.S.C. § 1677(7XFXiID. 

Plaintiffs’ remaining arguments against the Commissioner’s find- 
ing regarding the destination of increased Japanese exports go to 
the weight given to the evidence, or allege that the Commissioner 
ignored certain data. 

The Commission has broad discretion in assigning the weight giv- 
en a particular economic factor, and it is presumed to have consid- 
ered all record evidence. Metallverken Nederland, 13 CIT at ——, 
728 F. Supp. at 735, 736-37; National Ass’n of Mirror Mfrs. v. Unit- 
ed States, 12 CIT ——, 696 F. Supp. 642, 645, 648 (1988) (Mirror 
Mfrs.). Thus, the Commissioner need not respond to every piece of 
evidence raised by the parties, and failure to discuss certain infor- 
mation does not establish that he did not consider it. Granges 
Metallverken AB v. United States, 13 CIT ——, 716 F. Supp. 17, 24 
(1989); Mirror Mfrs., 12 CIT at ——, 696 F. Supp. at 648-49. As stat- 
ed by our court of appeals, the fact that plaintiffs 


can point to evidence of record which detracts from the evi- 
dence which supports the Commission’s decision and can hy- 
pothesize a reasonable basis for a contrary determination is 
neither surprising nor persuasive. It is not the function of a 
court to decide that, were it the Commission, it would have 
made the same decision on the basis of the evidence. 


Matsushita Elec. Indus. Co. v. United States, 3 Fed. Cir. (T) 44, 54, 
750 F.2d 927, 936 (1984). 

Commissioner Rohr’s finding that Japanese exports were likely to 
be sent to the United States sufficiently addresses the Court’s ques- 
tions in its prior opinion. Plaintiffs have failed to show that the 
Commissioner’s findings on capacity and capacity utilization are un- 
supported by substantial evidence or are otherwise not in accor- 
dance with law. 
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C. Real and Imminent Threat of Material Injury: 

In his original views, Commissioner Rohr concluded that Dutch 
and Japanese producers “could easily send” increased exports to the 
United States which “could easily push the domestic industry over 
the line into material injury.” USITC Pub. 2099 at 34. Plaintiffs ar- 
gued that this language and the Commissioner’s views as a whole 
did not indicate that the threat of material injury was real and im- 
minent as required under 19 U.S.C. § 1677(7\F\ii). The Court stated 
in its prior opinion: 

Since the Court has already ordered a remand which may af- 
fect this question and in order to eliminate any possible doubt 
as to the Commissioner’s meaning, the Court requests a more 
specific statement whether there is a real and imminent threat 
of material injury. 


Metallverken Nederland, 13 CIT at ——, 728 F. Supp. at 747. 

On remand, the Commissioner concluded that, based on his origi- 
nal views, “the threat posed by the Japanese and Dutch imports is 
real and imminent” due to the extreme vulnerability of the domes- 
tic industry. USITC Pub. 255 at 11. Plaintiffs argue that they based 
their challenge not on the Commissioner’s failure to use the statuto- 
ry language, but rather on the claim that the Commissioner’s “de- 
termination followed a path, that at a minimum, was not reasona- 
bly discernable.” Plaintiffs’ Comments at 27. They maintain that 
the remand determination does not cure this deficiency and that it 
remains unsupported by substantial evidence because the Commis- 
sioner reveals no record evidence showing intent by or incentive on 
the part of Japanese and Dutch producers to increase exports to the 
United States. 

An affirmative threat determination must be based upon “posi- 
tive evidence tending to show an intention to increase the levels of 
importation.” American Spring Wire, 8 CIT at 28, 590 F. Supp. at 
1280. The “essence of the threat lies in the ability and incentive to 
act imminently.” Republic Steel Corp. v. United States, 8 CIT 29, 41, 
591 F. Supp. 640, 650 (1984). 

In his original views, Commissioner Rohr described his task as as- 
certaining whether the effect of the imports is “likely to be injuri- 
ous” and whether the threat was “within a reasonably imminent 
time frame.” USITC Pub. 2099 at 32, 34. The Commissioner ex- 
amined each of the statutory threat factors and premised his af- 
firmative finding of threat upon increases in market penetration by 
Dutch and Japanese brass, an increase in Japanese productive ca- 
pacity, price suppression or depression of the domestic product, un- 
derutilized Japanese capacity, and the capability of product-shifting 
by the Dutch producer. Jd. at 33. The Court has held that each of 
these findings is supported by substantial evidence and is in accor- 
dance with law. In addition, the Commissioner explained on re- 
mand that: 
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I made the judgement [sic] in my original views that the threat 
I postulated would have ripened into actual material injury 
“but for” the suspension of liquidation. This conclusion means 
that actual injury would have occurred to the domestic indus- 
try by July 1988 had not this proceeding intervened. It is diffi- 
cult to see any threat that could be more real and imminent 
than one which would have resulted in actual injury “but for” 
the suspension of liquidation. 


USITC Pub. 2255 at 10. 

Whether a threat of material injury is real and imminent is es- 
tablished through analysis of the threat factors listed under 19 
U.S.C. § 1677(7F Xi). Associacion Colombiana de Exportadores de 
Flores v. United States, 12 CIT ——, 693 F. Supp. 1164, 1171 (1988). 
After examining these factors and conducting his “but for” analy- 
sis, the Commissioner could reasonably infer intent by the Japanese 
and Dutch producers to increase exports to the United States “with- 
in a reasonably imminent timeframe.” Such intent is sufficient to 
meet the requirement under 19 U.S.C. § 1677(7XF ii) that the 
threat of material injury be real and imminent. American Spring 
Wire, 8 CIT at 28, 590 F. Supp. at 1280. 

The Court finds that the Commissioner complied with the remand 
order and that his findings are supported by substantial evidence 
and are in accordance with law. 


II. Commissioner Newquist’s Views: 


On remand, Commissioner Newquist stated his opinion that re- 
mands for clarification of the views of majority commissioners still 
sitting on the Commission should be addressed solely by those com- 
missioners. Therefore, he questioned the propriety of his participa- 
tion in this remand. Nonetheless, the Commissioner believed that 
the language of the remand order and the court’s decisions in 
Asociacion Color:biana de Exportadores de Flores v. United States, 
12 CIT ——. 704 F. Supp. 1068, 1070 n.2 (1988) and Citrosuco Pau- 
lista, S.A. v. United States, 12 CIT ——, 704 F. Supp. 1075 (1988), 
required a remand to the entire Commission and compelled him to 
provide findings. USITC Pub. 2255 at 13-14. 

Plaintiffs argue that the Court’s remand order neither authorized 
nor instructed any commissioner other than Commissioner Rohr to 
participate in the remand. Plaintiffs’ Comments on Remand Deter- 
mination, at 4. Therefore, participation by other commissioners was 
outside the scope of the remand order and ultra vires. Id. at 5. 
Plaintiffs specifically target Commissioner Newquist’s participation 
because his affirmative findings of material injury changed the 
original three commissioner majority to a majority of four commis- 
sioners in the remand determination. 

The additional briefs ordered by the Court on the question of the 
scope of the remand revealed a split in the Commission on the issue 
of which commissioners may or should participate in a remand. All 
commissioners agree that a remand directed to the entire Commis- 
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sion is in keeping with consistent practice of the court and its statu- 
tory remand authority. U.S. International Trade Commission Mem- 
orandum Regarding Participation of Commissioners on Remand, at 
4-5. Nevertheless, three commissioners argue that it would be im- 
proper for the court to specify which commissioners are required or 
permitted to participate in a remand proceeding. Jd. at 6. They con- 
tend that the Commission practice is for all sitting commissioners 
to participate in remands and that this practice is consonant with 
the statutory scheme to promote prompt resolution of cases. Jd. at 
7. 

The remaining three commissioners maintain that 
“{plarticipation by fewer than all commissioners is lawful and ap- 
propriate when the error found by the Court may be corrected by 
sitting Commissioners whose views were found to require clarifica- 
tion or correction.” Jd. at 8. They assert that the Commission’s 
transmittal of a response to a remand order by less than all com- 
missioners may, in appropriate circumstances, constitute action by 
the entire Commission. Jd. at 9. While plaintiffs and defendant-in- 
tervenors argue the position of one or the other set of commission- 
ers on this question, no brief discusses what constitutes “participa- 
tion” in a remand. 

The Court disagrees that the remand order was directed solely to 
Commissioner Rohr. The order followed the general rule that re- 
mands are to the Commission as a whoie. See 19 U.S.C. § 1516a(cX(3) 
(1988); USX Corp. v. United States, 12 CIT ——, 698 F. Supp. 234, 
236 n.3 (1988); see generally, SCM Corp. v. United States, 2 CIT 1, 
519 F. Supp. 911 (1981); Sprague Elec. Co. v. United States, 84 Cust. 
Ct. 243, 488 F. Supp. 910 (1980). 

The Commission has broad discretion in fashioning its proce- 
dures. See FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 
(1940). Under the circumstances of this case, it is unnecessary to ad- 
dress plaintiffs’ contentions that the substitution of Commissioner 
Newquist’s affirmative material-injury findings for the former com- 
missioner’s negative material-injury findings exceeded the scope of 
the remand. This is because the final affirmative determination is 
based on two affirmative material-injury votes and Commissioner 
Rohr’s affirmative threat of material-injury vote which are sup- 
ported by substantial evidence and in accordance with law. See 
USX Corp. v. United States, 12 CIT ——, 682 F. Supp. 60, 63 (1988); 
BMT Commodity Corp. v. United States, 11 CIT 524, 526, 667 F. 
Supp. 880, 882, reh’g denied, 11 CIT 854, 674 F. Supp. 868 (1987), 
aff'd. 852 F.2d 1285 (Fed. Cir. 1988), cert denied, 109 S. Ct. 1120 
(1989). 


CONCLUSION 


The Court finds Commissioner Rohr’s findings on remand to be 
supported by substantial evidence and in accordance with law. As 
the Court has found the views of three commissioners to be sup- 
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ported by substantial evidence and in accordance with law, it is un- 
necessary to determine whether a fourth commissioner’s affirma- 
tive findings on remand in substitution of a former commissioner’s 
negative findings in the original determination were ultra vires. 
This action is dismissed. 





(Slip Op. 90-69) 


NATIONAL HAND Toot Corp., PLAINTIFF v. 
UNnrrTep STATES, ET AL., DEFENDANTS 


Court No. 89-11-00636 
On Ptarintirr’s MoTioN For PROTECTIVE ORDER 


Plaintiff, National Hand Tool Corporation, moves for a protective order pursuant 
to Rule 26(c) of the Rules of this Court. Plaintiff contends that an order is needed to 
preserve the confidentiality of data and documents submitted to the defendant in re- 
sponse to discovery demands. 

Held: The court concludes that, pursuant to Rule 26(c), the plaintiff has shown 
sufficient “good cause” so as to warrant a prucective order on terms as modified 
herein. 

[Plaintiff's motion for protective order granted.] 


(Dated July 23, 1990) 


Skadden, Arps, Slate, Meagher & Flom, (Rodney O. Thorson), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Barbara M. 
Epstein), for defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the scope of a protective order requested by plaintiff, National 
Hand Tool Corporation, pursuant to Rule 26(c) of the Rules of this 
Court. Plaintiff requests the protective order in an effort to restrict 
the defendant’s use of information obtained through the discovery 
process. The defendant objects to the terms of plaintiff's proposed 
protective order, and has submitted its own proposed order. 

The first dispute between the parties pertains to paragraph 6 of 
the defendant’s proposed protective order, which allows the defen- 
dant to disclose plaintiff's confidential information to “third party 
consultants and experts” in order to aid in the preparation of its de- 
fense. Plaintiff contends that such a disclosure “would cause sub- 
stantial harm to [plaintiff] if it, or any of it, should fall into the 
hands of would-be competitors, customers or suppliers or if business 
decisions by any such firms were aided by persons having knowl- 
edge of that data.” Furthermore, plaintiff contends that the defen- 
dant has no need to reveal that information to outside experts be- 
cause the defendant has the necessary personnel within the Cus- 
toms Service who have experience with these products, and are 
intimately familiar with the manufacturing process at issue in this 
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case. The parties, however, do not dispute that the information may 
be disclosed to government employees who assist counsel in con- 
ducting the case. 

The second dispute between the parties stems from the methods 
utilized in the designation of confidential information. The third 
dispute pertains to paragraph 5(E) of the defendant’s proposed pro- 
tective order, which permits the defendant to disclose plaintiff's 
confidential information to persons who had prior access to the in- 
formation. The fourth and final dispute arises from the method of 
dealing with the confidential information after the action is 
concluded. 


BACKGROUND 


This motion arises from Customs’ denial, on October 20, 1989, of 
plaintiff's protest regarding the issuance of redelivery-marking no- 
tices by Customs, pursuant to Customs Regulation 134.3(b), for cer- 
tain sizes or styles of steel forgings. The Customs Service issued the 
notices and barred entry of the steel forgings because they had not 
been marked with their country of origin. Plaintiff contends that, 
since the imported steel forgings undergo a “substantial transfor- 
mation” through further manufacture in the United States, pursu- 
ant to Customs Regulation 134.35 they are exempt from country of 
origin marking requirements. After filing this action on November 
27, 1989, plaintiff moved for a preliminary injunction, which sought 
to enjoin Customs from excluding from entry the steel forgings de- 
scribed in the redelivery-marking notices. This motion was denied. 
See National Hand Tool Corp. v. United States, 14 CIT ——, Slip 
Op. 90-12 (Feb. 9, 1990). 

On January 29, 1990, the defendant served plaintiff with approxi- 
mately 57 pages of interrogatories, and a Request for Production of 
Documents. On February 15, 1990, plaintiff advised the defendant 
that some of the information requested was confidential, and pro- 
posed that plaintiff provide the information under a stipulated pro- 
tective order. Between February 15 and March 16 the parties at- 
tempted to negotiate a mutually satisfactory protective order. Nev- 
ertheless, on March 20, 1990, plaintiff moved before this court for a 
protective order. The defendant objected to the terms of plaintiff's 
proposed order, and submitted its own version of an appropriate 
order. 


DIscussION 


Rule 26(c\7) of the Rules of the Court of International Trade pro- 
vides in pertinent part: 


(c) Protective Orders. Upon its own initiative, or upon motion 
by a party or by the person from whom discovery is sought, and 
for good cause shown, the court may make any order which jus- 
tice requires to protect a party or person from annoyance, em- 
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barrassment, oppression, or undue burden, delay or expense, in- 
cluding one or more of the following: * 


(7) that a trade secret or other confidential research, develop- 
ment, or commercial information not be disclosed or 
closed only in a designated way * * *. 


Since the language of Rule 26(c\7) of the Rules of this Court is es- 
sentially identical to that of Rule 26(cX7) of the Federal Rules of 
Civil Procedure, the court may look for guidance to those cases 
which have interpreted and applied the federal rule of civil proce- 
dure. See A. Hirsh, Inc. v. United States, 11 CIT 208, 214 n.15, 657 
F. Supp. 1297, 1303 n.15 (1987) (quoting Sumitomo Metal Indus., 
Ltd. v. Babcock & Wilcox Co., 69 CCPA 75, 78 n.3, 669 F.2d 703, 705 
n.3 (1982)). 

It has been noted that in the federal courts, “[tJhe fact that sensi- 
tive information is involved in-litigation gives a party neither an 
absolute nor automatic right to have the discovery process hin- 
dered.” Johnson Foils, Inc. v. Huyck Corp., 61 F.R.D. 405, 409 
(N.D.N.Y. 1973). Rather, it is within the sound discretion of the trial 
court to issue a protective order that is appropriate under the par- 
ticular circumstances. See Aluminum Co. of America v. United 
States Dep’t of Justice, Antitrust Div., 444 F. Supp. 1342, 1346 
(D.D.C. 1978). Hence, under Rule 26(cX7), the trial court has broad 
discretion to determine whether a protective order is warranted, 
and the specific restrictions that should be imposed. See id. at 1347. 
In the exercise of its discretion, and in determining the scope of a 
protective order, the trial court “must be guided by the liberal fed- 
eral principles favoring disclosure, keeping in mind the need to 
safeguard confidential information transmitted within the discov- 
ery process from disclosures harmful to business interests.” Johnson 
Foils, 61 F.R.D. at 409. 

It is also well established that, in seeking a protective order, “the 
party seeking the order of confidentiality bears the burden of dem- 
onstrating the required ‘good cause’ supporting the issuance of such 
an order.” Reliance Ins. Co. v. Barron’s, 428 F. Supp. 200, 202 
(S.D.N.Y. 1977). As noted by the Court of Appeals for the Third Cir- 
cuit, “[bjroad allegations of harm, unsubstantiated by specific exam- 
ples or articulated reasoning, do not satisfy the Rule 26(c) test.” Ci- 
pollone v. Liggett Group, Inc., 785 F.2d 1108, 1121 (3d Cir. (1986)). 
See also United States v. Garrett, 571 F.2d 1323, 1326 n.3 (5th Cir. 
1978) (A protective order under Rule 26(c) “contemplates a particu- 
lar and specific demonstration of fact as distinguished from stereo- 
typed and conclusory statements.”). Furthermore, when a party as- 
serts that the discovery process will cause competitive injury be- 
cause it will result in the revelation of trade secrets, the party 
cannot rely solely upon conclusory statements, “but must present 
evidence of specific damage likely to result from disclosure.” Culli- 
gan v. Yamaha Motor Corp., USA, 110 F.R.D. 122, 125 (S.D.N.Y. 
1986). 
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In this case, the major dispute pertains to paragraph 5 of plain- 
tiffs proposed protective order, which precludes confidential infor- 
mation from being shown to anyone other than counsel for the de- 
fendant, counsel’s support staff, and government employees assist- 
ing counsel in the conduct of the action. Paragraph 6 of defendant’s 
proposed order, however, states that: 


Confidential Documents may be shown to third party consul- 
tants and experts, who sign a certification stating they are in- 
dependent of all manufacturers of competitive merchandise, 
who are retained for the purpose of assisting in the preparation 
of this action on the condition that, before making disclosure, 
the defendants must obtain an agreement in writing to be 
bound by the provisions of this Order (in the form of Exhibit A 
hereto) from such consultant, expert or other third party. 


Confidential Documents may be shown to third party consul- 
tants and experts who are affiliated with manufacturers of 
competitive merchandise, only with prior written consent of 
plaintiff, or upon order of the court. 

(emphasis in original). 

Plaintiff maintains that the material requested by the defendant 
“relates to description and sequence of procedures, sources of 
materials, costs of materials, labor and equipment and is highly 
sensitive from a competitive standpoint.” Plaintiff asserts that “[ilt 
would cause substantial harm to [plaintiff] if it, or any of it, should 
fall into the hands of would-be competitors, customers or suppliers 
or if business decisions by any such firms were aided by persons 
having knowledge of such da 

It is clear that plaintiff has only made “broad allegations of 
harm,” rather than a particularized showing of injury. See Cipol- 
lone, 785 F.2d at 1121. See also Johnson Foils, 61 F.R.D. at 410 (The 
court denied defendant’s motion for a protective order limiting the 
number of technical experts who may view its confidential informa- 
tion because “defendant gives no particular reason to limit this in- 
formation to a specified number of persons and * * * such an order 
would unnecessarily hamper the progress of this litigation, and be 
unfair to legitimate use of the information by the plaintiff.”’). 

It would also seem clear that plaintiff's argument for the restric- 
tion on the defendant’s use of the information is based on mere con- 
jecture. Nonetheless, in support of its argument, plaintiff submits 
that “there is no need for the government to disclose this confiden- 
tial data to any outsiders[,] [since] [t]he information sought is capa- 
ble of being understood by government counsel who drafted the dis- 
covery requests.” Plaintiff's conclusory statements may not form 
the basis for a restriction on the methods the defendant may use in 
the preparation of its case. 
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It is also important to note that the defendant has taken precau- 
tions in its proposed protective order to protect plaintiff from possi- 
ble competitive injury. Paragraph 6 of the defendant’s proposed or- 
der provides that the defendant is free to disclose the plaintiff's con- 
fidential information only to experts who are independent of all 
manufacturers of competitive merchandise. Paragraph 6 also pro- 
vides that plaintiff must consent in writing, or a court order must 
be obtained, before the information may be shown to experts affili- 
ated with manufacturers of competitive merchandise. Hence, the 
court adopts the language of paragraph 6 of the defendant’s pro- 
posed order, which, with precautions, permits the disclosure of 
plaintiffs confidential information to third party consultants and 
experts. 

The parties also disagree as to the proper wording to be used in 
paragraph 5(C), which pertains to the disclosure of confidential in- 
formation to defendant’s employees. The plaintiffs proposed order 
states that, with plaintiffs written consent, disclosure may be made 
to “[e]mployees of the defendants * * * who are required to assist 
counsel in the conduct of this action.” In contrast, the defendant’s 
proposed order refers to defendant’s employees “who are engaged in 
assisting counsel * * *.” The court adopts the language set forth in 
the defendant’s proposed order. 

The second matter in dispute relates to the process by which in- 
formation is to be designated confidential. Paragraph 2(a) and (c) of 
the defendant’s proposed order modifies plaintiff's order, which had 
left the designation to the discretion of plaintiff's counsel. The de- 
fendant’s order provides that plaintiff designate information as 
“confidential” “by affidavit evidence of a person with personal 
knowledge of the facts * * *.” This, however, would hamper the dis- 
covery process unnecessarily. Each party’s proposed protective or- 
der provides for a procedure by which the defendant may object to 
plaintiffs designation of information as confidential. As long as 
plaintiff, in good faith, designates information to be confidential, it 
is unnecessary and unreasonable to add the burden of obtaining an 
affidavit from a person with personal knowledge of the facts. 

In Cipollone v. Liggett Group, Inc., 106 F.R.D. 573, 584-85 (D.N.J. 
1985), writ granted, 785 F.2d 1108 (3d Cir. 1986), the court was faced 
with a disagreement over the method of designating material confi- 
dential. A main concern of the court dealt with the existence of a 
mechanism to challenge a party’s belief that certain material was 
confidential. See id. at 584-85. The parties in this case do not dis- 
pute that the protective order should contain a provision providing 
a mechanism for defendant to object to plaintiff's designation of ma- 
terial as confidential. Hence, paragraph 8 of the protective order 
will allow defendant to object, and grants plaintiff 14 days “in 
which to withdraw the claim to confidentiality or otherwise resolve 
the disagreement, or move the Court to resolve the disagreement.” 
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The parties are also in conflict as to the proper labelling of pages 
containing some confidential and some non-confidential informa- 
tion. The plaintiff maintains that the page should be labelled “Con- 
fidential.” The defendant, however, in its proposed order, asserts 
that, to make it clear that the entire page is not confidential, the 
page should be labelled “This page contains confidential informa- 
tion.” Since the provision in defendant’s proposed order is more pre- 
cise, it is adopted by the court. 

The third major dispute pertains to paragraph 5(E) of the defen- 
dant’s proposed protective order. Paragraph 5(E) states: 

Except with the prior written consent of the plaintiff, or as set 
forth in paragraph 4, no document designated as Confidential 
and no information contained therein may be disclosed to any 
person other than: 
* * * * * * * 
E. Persons who saw or had access to such Confidential Docu- 
ments prior to entry of this Order. 


Plaintiff concedes that those persons who know, or have obtained 
the data independently of the government’s discovery, are free to 
use it. It is clear, however, that the fact that a person had prior ac- 
cess to plaintiffs confidential information does not provide a justifi- 
cation for present access to the information. Accordingly, this provi- 
sion will not be included in the protective order. 

The final dispute between the parties relates to the disposal of 
the plaintiff's confidential documents at the termination of the ac- 
tion. The court adopts the defendant’s alternative, which provides 
that “[uJpon conclusion of this litigation, including such appellate 
review as may occur * * *,” the documents will be destroyed, or re- 
turned to plaintiff. 


CONCLUSION 


Plaintiffs failure to articulate specific damages or harm that will 
be allegedly suffered as a result of the disclosure of confidential in- 
formation to third party independent experts leads the court to de- 
ny plaintiff's request for such a restriction. 

Plaintiff's motion for a protective order, as set forth in the appen- 
dix, is granted. 
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APPENDIX 


PROTECTIVE ORDER 


This matter coming before the Court upon application of plaintiff for an order 
under Rule 26(c) restricting the disclosure of trade secrets, or other confidential re- 
search, development, or commercial information, which will be supplied to defendant 
in this proceeding and placing such information and documents under seal of this 
Court; it appearing to the Court that the nature of the information sought, as repre- 
sented by the plaintiff's counsel, establishes good cause; and that defendant con- 
senting to the application of plaintiff; it is therefore ORDERED: 

1. For purposes of this Order, “documents” shall mean all written, recorded or 
graphic matter of any nature whatsoever, including, but not limited to: interrogatory 
answers and documents produced by the plaintiff in this action, whether pursuant to 
formal discovery or by informal agreement; transcripts of and exhibits to depositions 
taken in this action; and any portions of any documents filed in this action which 
quote from or summarize any of the foregoing documents. 

2a. For purposes of this Order, “Confidential Document{s]” shall mean all docu- 
ments which are designated as “confidential” by the representation of plaintiff's 
counsel at the time of furnishing copies in connection with this action. Such designa- 
tion is to be made by stamping or otherwise inscribing the word “Confidential” upon 
the document itself. When a document contains information which is non-confiden- 
tial, the plaintiff will make a reasonable effort to segregate the confidential portions 
by clearly identifying the specific pages and/or portions thereof which are confiden- 
tial. Those portions which are not confidential shall not be restricted by this Order. 
No document or information may be designated as “Confidential” which was made 
available to the general public. 

b. Those pages furnished to defendant which are not stamped shall not be treated 
as confidential unless the cover page contains the additional statement that the en- 
tire document is confidential. A cover page which is stamped “Confidential” will not 
be treated as confidential unless it contains the additional statement that “This page 
is confidential.” If a page of a document contains both confidential and non-confiden- 
tial information, the page will be stamped, “This page contains confidential informa- 
tion,” and an additional copy of that page, not so stamped, will be provided to defen- 
dant with the confidential information deleted. 

c. With respect to deposition testimony, counsel for the producing party may, on 
the record of the deposition or by written notice to counsel for all parties no later 
than 72 hours after receipt of a deposition transcript, designate all or any portion 
thereof as “Confidential” in accordance with the terms of this Protective Order. All 
copies of deposition transcript that contain confidential matter shall be prominently 
marked “Confidential” on the cover thereof and, if and when filed with the Clerk of 
the Court, shall be filed under seal, as provided by rule 81(h), Rules of the Court of 
International Trade. 

3. Persons receiving Confidential Documents pursuant to this Protective Order 
shall not make use of or disclose any of it for any purpose other than the defense of 
this action. Nothing in this Protective Order precludes the government from using 
material produced by plaintiff in this action and designated as “Confidential,” if 
such material was obtained independently of this action. 

4. Confidential Documents may be referred to in interrogatory answers, motions, 
and briefs, and may be marked as deposition or trial exhibits in this action; provided, 
however, that no Confidential Documents shall be used for any of these purposes un- 
less it, or the portion of the Court paper which discloses the contents of any such doc- 
uments, is appropriately marked and separately filed under seal with the Clerk of 
the Court, in accordance with the provisions of Rule 81(h), Rules of the United States 
Court of International Trade. 

5. Except with the prior written consent of the plaintiff, or as set forth in para- 
graph 4, no document designated as Confidential and no information contained 
therein may be disclosed to any person other than: 
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A. Counsel for the defendant in this action who are engaged in the conduct or 
preparation of this action or any appeal from a decision in this action. 

B. Secretaries, paralegal assistants, and clerical personnel who are engaged in as- 
sisting counsel (as described in item A of this paragraph) in the preparation of this 
action. 

C. Employees of the defendant (other than those described in subparagraphs A 
and B) who are engaged in assisting counsel for the defendant in the conduct of this 
action. 

D. Authorized personnel of the Court of International Trade. 

E. Those persons specified in paragraph 6 who meet the conditions of that para- 
graph and paragraph 7. 

6. Confidential Documents may be shown to third party consultants and experts, 
who sign a certification stating they are independent of all manufacturers of compet- 
itive merchandise, who are retained for the purpose of assisting in the preparation of 
this action on the condition that, before making disclosure, the defendant must ob- 
tain an agreement in writing to be bound by the provisions of this Order (in the form 
of Exhibit A hereto) from such consultant, expert or other third party. Confidential 
Documents may be shown to third party consultants and experts who are affiliated 
with manufacturers of competitive merchandise, only with prior written consent of 
plaintiff, or upon order of the Court. 

7. Except for persons described in Paragraph 5, subsections (A), (B) and (D) (i.e. 
counsel for the defendant in this action, secretaries, paralegal assistants, and clerical 
personnel who are engaged in assisting such counsel in the preparation of this ac- 
tion, and authorized Court Personnel) no person authorized under the provisions of 
this Order to receive access to Confidential Documents shall be granted access to 
them unti) that person has read this Order and agrees in writing to be bound by its 
provisions (in the form attached as Exhibit A) and counsel for the defendant shall be 
responsible for maintaining a list of all such persons to whom such documents are 
disclosed as well as copies of agreements signed by them. For good cause shown, such 
list and agreements shall be made available for inspection by counsel for the plain- 
tiff on order of the Court. 

8. In the event defendant for good cause disagrees with plaintiff's designation of 
confidentiality with respect to particular information or documentation, defendant 
shall so advise plaintiff, and plaintiff shall thereupon have fourteen (14) days in 
which to withdraw the claim to confidentiality or otherwise resolve the disagree- 
ment, or move the Court to resolve the disagreement. During the pendency of any 
such motion, defendant shall not disclose the information or documentation that is 
the subject of said motion. 

9. Upon conclusion of this litigation, including such appellate review as may oc- 
cur, documents designated Confidential and all copies of same (other than exhibits of 
record), shall be destroyed by the defendant; or alternatively, if requested by plain- 
tiff, such documents and copies (other than exhibits of record) shall be returned to 
the plaintiff at its request, other than copies containing work notes of counsel or oth- 
er authorized persons, which shall be destroyed. - 

10. Upon motion of any party herein and for good cause shown, the court may 
modify the terms of this Order. 


Exuisit A 
AGREEMENT TO BE BOUND BY PROTECTIVE ORDER 
The undersigned, (print or type name), in connection with 


National Hand Tool Corporation v. United States, et al., Court No. 89-11-00636, 
hereby acknowledges that he or she has received a copy of the Protective Order en- 
tered in that action, which is attached hereto as Exhibit 1, has read same and agrees 
to be bound by all of the provisions thereof and to submit to the jurisdiction of the 
United States Court of International Trade. 


Dated: 
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